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SUPREME COURT OF THE STATE OF NEW YORK 3a. 
COUNTY OF NEW YORK 


BALDT CORPORATION, 
Plaintiff, $ en ae OF MOTION 
~again Ps pial IN ‘LIEU Or 
COMPLAINT 
TABET MANUFACTURING COMPANY, INC., 


Defendant. 


sworn to on January 22, 1973, the plaintiff will move this 
court, at Special Term, Part 1, in Room 130, County Court 
liouse, 60 Centre Street, New York, New York, on February 14, 
1973, at 9:30 A.M., or as soon thereafter a counsel can be 
heard, for an order directing the entry of judgment for the 
plaintiff and against the defendant in the amount of 
$46,875 with interest from August 15, 1972, and $959.83 
with interest from November 15, 1972, with and for such 
© her and further relief as to the court may seem just and 
proper, plus the costs and disbursements of this motion, 
upon the ground that this action is based upon instruments 
for the payment of money only which are now due and payable 
PLEASE TAKE FURTHER NOTICE that all answering 


papers shall be served on the undersigned on or before 
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PLEASE TAKE NOTICE that upon the Summons, dated 
January 22, 1973, and the affidavit of James H. Hollyer, 


February 8, 1973. 


Olwine, Connelly, Chase, 
O'Donnell & Weyher 

299 “ark Avenue 

Nev ork, New York 10017 

(212) 688-0400 


SUPREME COURT OF THE STATE OF NEW ZORK bial 
COUNTY OF NEW YORK | ; 
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BALDT CORPORATION, : 
Plaintiff, : . SUMMONS | 
~against- | 
TABET MANUFACTURING COMPANY, INC., | 
De fendant. | 
SS Side ee a SA ‘ | ; 


To the above-named defendant: 

You are hereby summonded and required to submit 
to plaintiff's attorney your answering papers on this motion | 
within the time provided in the notice of motion annexed 
nereto. In case of your failure to submit answering papers, 
Summary Judgment will be taken against you by default for 
the relief demanded in the notice of motion. 

The basis of the venue designated is the place of 
business of plaintiff, which 1s 1185 Avenue of Americas , 


New York, New York. 


Dated: January 22, 1973 


Olwine, Connelly, Chase, 
O'Donnell & Weyher 

299 Park Avenue 

New York, New York 10017 

(212) 688-0400 


| COUNTY OF NEW YORK ) 


¢ he Pig 
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Sworn to before me this i Thane Denedict = 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOR« 5a) 


BALDT CORPORATION, 
Plaintiff, 
; AFFIDAVIT 
~against- | 
; OF SERVICE 
TABET MANUFACTURING COMPANY, INC., 


Defendant. 


STATE OF NEW YORK ) 


THANE BENEDICT III, being duly sworn, deposes 


and says that he is over 18 years of age, is not & party 


to this action and resides at 24 Skylark Drive, Spring 


Valley, New York 10977. On January 22, 1973, he served 


the annexed Summons, Notice of Motion and Affidavit for 
Summary Judgment in Lieu of a Complaint personally on 
Tabet Manufacturing Company, Inc., the defendant herein, | 

| 


by delivering a copy thereof to Vincent J. Mastracco, Jr., 


who, to the best of his knowledge, is the Assistant Secretary 
| 


| of Tabet Manufacturing Company, at the offices of Baldt 


Corporation, 1185 Avenue of tne Americas, New York, New York 


10036. 


PRS ons \ 


25H ae, of January, 1973. 


, ce 
ae Zr , OOw, 
Notary Public 


HELENE H, ROSE 
Notary Public, State of Now York 
No. 24-33440°0 
Qualified in Kings County 
Certificate filed in New York Gounty 


Commission Expiras March 30, 1973 
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BALD?’ CORPORATION, 
Plaintiff, : AFFIDAVIT IN 
SUPPORT OF MOTION | 
-against- : FOR SUMMARY JUDG- 
MENT IN LIEU OF A 
TABET MANUFACTURING COMPANY, INC., : COMPLAINT 
Defendant. 
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STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


JAMES H. HOLLYER, being duly sworn, deposes and 
says: 

1. I am Executive Vice President of Baldt Cor- 
poration ("Baldt"), plaintiff in the above-entitled action, 
and am fully familiar with the facts herein. 

2. On July /, 1971, Baldt entered into an Agree- 
ment ("Asreement") with Tabet Manufacturing Company, Inc. | 
("Tabet"), defendant herein, whereby Baldt agreed to sell 


| 
| 


4ts Palmer Electric und Manufacturing Co. Division | 
("Palmer") to Tabet for certa‘n consideration. A copy of | 
the Agreement is e nexed hereto as Exhibit A. | 
3. The closing for this sale took place on July | 
7, 1971 at the offices of Olwine, Connelly, Chase, O'Donnell 
and Weyher, 299 Park Avenue, New York, New York. Thus, the 
cause of action upon which this motion for summary judgment 


is based arises out of a contract entered into and eaecute } 


in New York. 


4, A portion of the consideration consisted of 


~ 
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eight notes, all in the amount of $15,625 and due respect- | 


ively August 15 and November 15, 1971, February 15, May i ot 

August 15 and November 15, 1972, and February 15 and May be 

1973. Copies of the notes due November 15, 1972, February | 
15, 1973 and May 15, 1973 are annexed hereto as Exhibit B. | 

5. The notes due prior to November 15, 1972 were | 

paid in full and about them there is no controversy. There 

is still, however, tnterest due on these notes in the amount | 

of $959.83. This is admitted to by defendant in a letter 

fron his attorney to Baldt, dated November 15, 1972. A copy | 


e of that letter and a schedule attached thereto is annexed 


hereto as Exhibit C. 

6. Enclosed in the letter was a check in the 
amount of $5,538.02 with the endorsement "Final Payment." 
A copy of that c’ :*k 1s annexed hereto as Exhibit D. This 
check was not, and still has not been cashed by Baldt 
because of the improper endorsement, since in fact, more 
than $5,538.02 was due to Baldt from Tabet, and therefore 
this check was not a final payment. 

7. The letter and check purported to pay in 


full the $959.83 interest dus, plus the notes due November 


15, 1972 and February 15 21: o 15, 1973. These three 
notes total $46,875.00 in origitial principal amount, 
resulting. i> & gross aggregate =° $47,834.83 aliegedly 
due from Tabet to Baldt on November 15, 1972. The 
letter, however, omits interest due subsequent to 
August 15, 1972 and improperly states that a total of 


$42,296.81 is due from Baldt to Tabet as a result of 
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liabilities previously paid by Tabet to others which Tabet 
claims it is entitled to offset against the amount due on 
the notes and interest. 

8. This statement is incorrect for two reasons, 
First, the note due November 15, 1972 does not allow for any 
set-off against the principal amount of $15,625. Thus, that 
amount is clearly due and owing Baldt by Tabet. Second, 
ever: though the notes due February i5 and May 15, 1973 in- 
clude the phrase, 


"This note is...subject to set-off 
&s provided for in [the] Agreement", 


the Agreement does not permit the set-of? sought by Tabet 
in the November 15, 1972 letter. 
9. Section 2.1 of the Agreement states that the 


Notes given by Tabet to Baldt in connection with the sale 


of Palmer are "subject to adjustment as set forth in Section | 


2.2 hereof.” Section 2.2 expressly states that Tabet 


"shall assume and satisfy as they 
mature and become due, all liabili- 
ties and obligations of Palmer as 
they shall exist on the closing 
date." 


A series of exceptions to this statement are then listed: 


"2.2.1 any liability of the Seller 
for any Federal, state or local taxes 
based on income or any real property or 
other taxes as such relate to the retained 
assets, whether resulting from additional 
assessments, deficiencies or otherwise, 
or on account of penalties or interest ; 


2.2.2 any liability for inter-company 
accounts payable by Palmer to the Seller; 


2.2.3 any liability under any pensions, 
profit sharing, health, accident, insurance 
or retirement plans, programs or grants of 
Palmer; and 


| 


2.2.4 any liability of the Seller for 
fees or expenses incurred in connection 
with this transaction, except as specifi- 
cally provided in subsections 9.1 and 9.3 
hereof." 


10. Section 2.3 of the Agreement states that 


| 
"In the event that the 'Cash' and ‘Accounts | 
Receivable’ of Palmer transferred to the 
Company do not equal or exceed the ‘Accounts | 
Payable' of Palmer as at June 30, 1971, then | 
the difference between the ‘Accounts Payable' | 
of Palmer and the 'Cash' and ‘Accounts Re- 
ceivable' of Palmer as at such date shall be 
deducted from the principal amount due under 
the Notes in inverse order of their maturity. 
Such account shall be maintained in a manner 
consistent with that empleyed in the prepara- 
tion of the May 31, 1971 balance sheet." 


A copy of the May 31, 1971 and the June 30, 1971 | 
balance sheets are annexed hereto as Exhibit E. It 1s clear) 
from these two balance sheets that the “Accounts Payable" | 
does not include accrued payroll and vacation pay, bond | 
deductions and payroll taxes since all these items are in- 
cluded under separate listings in the balance sheet other 
than "Accounts Payable." In addition, these items were | 
expressly assumed by Tabet in an Assumption of Liabilities | 
Agreement dated July 7, 1971 and annexed hereto as Exhibit oe 

ll. Therefore, page two of the schedule attached i 
to defendant's November 15, 1972 letter is incorrect in stat- 
ing that the total "Accounts Payable" is $151,418.30. ‘The | 
"Accounts Payable" is $117,438.68 as stated both in the June 
30, 1971 balance sheet (Exhibit £) and on the first line of | 
page two of the schedule. The other additions to the et gure! 
are improper. First, payroll and vacation pay, bond deduc- | 
tion and payroll taxes paid do not belong in “Accounts Pay- 


able" as stated supra. Second, the items on page one of the 


enclosure invoiced after June 30, 1971 clearly do not belong 


a 
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in "Accounts Payable" as of June 30, 1971 and therefore, 


without conceding the appropriateness of the other items 
on that page, at most the "add’tiunal payables prior to 
7/1/71 not ineluded in above (see separate schedule)" 
should be $8056.86 instead of $9570.12. That these liabili- 
ties were not assumed by Baldt is made even more clear in 
_the Assumption of Liabilities Agreement. 

12. Therefore, at most, the "Accounts Payable" is 
$117,438 less $8,088.27 plus $8056.86, $152.03 and $155.65 
| totaling $117,714.95. 
| 13. The "Cash Balance" totaled $20,031.99 and the 
"Accounts Receivable" totaled $98,679.87. Tabet improperly 
seeks to deduct $2,713.90 as uncollected accounts receiv- 

r able. However, this deduction is not permitted either in 
the Agreement (Exhibit A) or the Assumption of Liabilities 
(Exhibit FP). Thus the total of "Cash Balance" and "Accounts 
Receivable" is $20,031.99 plus $98,679.87 totaling 

| $118,711. 86. 

14. Therefore, the "Cash" and "Accounts Receiva- 
: ble" of Palmer exceeded the "Accounts Payable" of Palmer 
and no set-off of any part of the claimed $35,420.44 is 
permitted. J 

15. In addition, the set-off of Johnson & Higgins 
in the amount of $6,876.37 is not permitted because (a) 
the Agreement does not provide for such a set-off, and (b) 
this was assumed by Tabet in the Agreement and Assumption 
of Liabilities. 

16. Therefore, $15,625 plus accrued interest was 


, due Baldt by Tabet under the Note due that day. Defendants, 


17. On December 11, 1972 our attorneys sent a 


! however, defaulted in paying this amount. { ial 
| 
| 


letter on our behalf to Tabet, notifying them of their de- 


fault in paying the $15,625 plus accrned interest due on | . 
November 15, 1972, and demanding that this payment be made | 
within five business days. A true copy of this lette 's 


annexed hereto as Exhibit G. 


18. No payment was made within five business days. 


» "In case an Event of Default in the payment 
of this or any other Note of [Tabet] issued 
in this series...shall occur and be contin- 
uing for five (5) business days after notice, 
the unpaid balnce of the principal of this 
Note may be declared and become immediately 
due and payable." 


| 
Each Note included the following express language: | 
| 
| 
| 
| 


Pursuant to the provision in these Notes, our attorneys, on 
our behalf by a letter dated December 28, 1972, annexed 
hereto as Exhibit H (more than five business days after 
sei.ding notice to Tabet of its default in paying the $15,625 
due November 15, 1972), declared the Notes due February 15, 
1973, and May 15. 1973 immediately due and payable. No part 
of any of the outstanding amount, however, has been paid by 
Tabet to Baldt. 

19. Therefore, under the express terms of the | 
Arreement and the Notes, $15,625 plus interest from August 
15, 19”° tit due Baldt from Tabet under the Note due November | 
15, 197° ard $31,250 plus interest from August 15, 1972 is | 
due and owing Bala from Tabet under the Notes due February | 
15 and May 15, 19/3 which, under their express terms, were | 
made immediately due and payable on December 28, 1972. 


20. There is no defense to this action. 


> -6- 
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WHEREFORE, I respectfully request that an order 


be entered granting summary judgment in the amount of 
$46,875 plus interest from August 15, 1972 and $959.83 with 
interest from November 15, 1972 together with the costs and 
disbursements of the motion, and such other and further 


relief as the Court may deem just and proper. 


Sworn to before me this “SY 
vo’ day of January, 1973. r 


i / a! L£I1V,69 ¢ VU cloud 
Notaiy Public 


“_ SHOMAS 2. Dae ARLE 
MOTARY PUBLIC, State of Now York 
,.,, No. 41-7827395 | 
Quelified in Queens County 
erm Expires March 30, 1974 


AGREEMENT , 


by and between BALDT CORPORATION, a Delaware 


corporation (hereinafter called the "Seller"), 


and TABET MANUFACTURING COMPANY, INC., a 
Virginia corporation (hereinafter called the 


"Company"). 


NOW, THEREFORE, in consideration of the mutual 
covenants and agreements hereinafter set forth, the parties 
hereto have agreed, and by these presents do hereby covenant 


ana agree, as follows: 


On the terms and subject to the conditions 
set forth in this Agreement, on the Ul-osing Date (as herein- 
after defined in Section 3 of this Agreement ) Seller shall 
sell, transfer, assign and deliver to the Comany, and the 
Company shall purchase, acquire and accept from the Seller 
all of the Seller's interest in and to the assets, business 
and food will, except for the real property and other assets 
described on Exhibit A hereto and the buildings and fixtures 
‘Located thereen and therein, of Seller's Palmer Flectric and 
Manufa. iuring Co. Division ("Palmer"), of every kind and acs- 
crintion, said assets being located at Broadway, Saugus, 


Massechusetts, including, without Limitation, all persona). 


property, tan ,ivie or jntanvible, inventory, patents, trace- 


EXHIBIT A 


marks and trade names, if any, accounts receivable, cash 
on hand and in banks in Palmer accounts, advances, deposits, 
claims of all kinds other than the clains of Seller against 
Simmons Prezision Products, Inc. and any claims on account 
of tax refunds, rights under contracts, franchise and dis- 
tributorship agreements, rights to use the name Palmer as 
a corporate name and otherwise, all other names and slogans 
used by the Seller in connection with the business or prod- 
Palmer, tools, machinery and ecuipment, office furn- 
and all information and know-how, customers' files 
iste, trade all books and records, and él 
reports, and other uments prepared by or on behalf of 
Seller with respecl to the business anc op 
all as the same shall exist on the Cicsing > te and herein- 
after collectively referred to as the "Palmer Assets." 
2. Purchase Price and Assumotion of Liabilities. 
2.1 In addition to the Cozpany's assumption of 
the liabilities of Palmer to the extent and as hereinafter 
previded, and as further consideration for the Palmer Assets, 
on the Closing Date the Company shall secliver to Seller (i) 
ate sum of $300,000, payable by certified or bank 
check or cheeks peyable to the order of “eller, 
and (ii) the Company's Promissory Kotes in the arsrerate 


prin sol amount of $225,005 in tne Forms annexed nereto 2s 


Sshibits Bel and r-2 and hereby made a pert hereoy (the "iotes"), 


subject to adjustment as set forth in Section 2.2 hereof. 
2.2 Subject te the conditions hereinafter set 
forth, from and after the Closing Date, the Company shall 
assune and satisfy as they mature or become due, all liabilities 
and obligations of Palmer as they shall exist on the Closing 
Date. Notwit’ standing the foregoing, the Company shail aot 
assume, exc.rc as set forth on the balance sheets referred to 
hereinbelow, any of the following liabilities of Palmer: 
"0.2.1 any liability of the Seller for any 
Federal, state or local taxes based on income or 
any real property or other taxes as such relate 
to the retained assets, whether resulting fron addi- 
tional assessments, deficiencies or otherwise, or 
on account of penalties or Siteniets 

2.2.2 any liability for inter-cumpany accounts 
payable by Palmer to the Seller; 

2.2.3 any liability under any pensions, profit 
sharing,, health, accident, insurance or retirenient | 
plans, programs or grants of Palmer; and 

2.2.4 any liability of the Seller for fees 
or expenses incurred in connection with this trans- 
action, except as specifically provided in subsections 


v 


9.1 and 9.3 heveot, » 


2.3 The Paliner Assets generally described in 
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Section 1 of this Agreement and the Palmer Liabilities 

generally described in Section 2 of this Agreement of 

Palmer and subject of the sale and assumption agreements 

pursuant to the terms hereof are and will be set forth on 

a balance sheet of Palmer dated as at May 31, 1971, with 

such chanses therein as shall occur subsequent to such date 

in the ordinary course of business, and the Seller shall 

sell, transfer, assign and deliver to the Company, anc the 

Company shall purchase, acquire and accept all of such | 
assets as the same shall exist dint the Closing Date cther 

than the expressly excluded assets and shall assume ali 
of such liabilities as the si:ne shall cxist on the Closing 
Date other than those expressly excluded liabilities. © In 

the event that the "Cash" and "Accounts Receivable" of 

Palmer transferred to the Company do not equal or exceed 

the “Accounts Payable" of Palmer as at June 30, 1971, then 

the difference between the “Accounts Payable" of Palmer and 
the "Cash" and “Accounts Reccivable" of Palmer as at such 

date shall be deducted from the principal amount due under * \ 
the Notes in inverse order of their maturity. Such account 
shall be maintained in a manner consistent with that employed 
in the prepzration of the May 31, 1971 balance jniees 


2.4 Seller undertakes that on or before July 15, 


VW7Ll, Lt shall deliver to the Company a balance shect dated 


as at June 30, 1971, representing the assets and liabilities 


of Palmer as at such date modified as contemplated by sub- 
section 2.3. The Company shall grant Seller reasonable 


access to the books and financial records of Palmer being 


transferred hereunder in order to prepare said balance shcet. 


3. Closing. (a) The sale and purchase of the 
business, properties and assets provided for herein (herein 
called the “Closing") shall take place on the day and year 
first above written, at the offices of Messrs. Olwine, 
Connelly, Chase, O'Donnell & Weyher, 299 Park Avenue, New 
York, New York 10017, at 10:00 a.m. local time (herein some- 
times called the "Closing Date"), or at such other place 
end/or time as may be mutually agreed upon in writing by 
the parties hereto. 

(b) At the Closing, the Selle: wil). deliver to 
the Company: 

(4) bills of sale, endorsements, assignments, 
drafts, checks and all such other instruments of 
transfer and assignment as may be required to effect 
the transfer, assignment and delivery of the Palincr 

ssets provided for in Section 1 hereof; 
(44) certific’ copies of the corporate resolutions 
authorizing the Seller to execute, deliver and perform 


this Agreement; 


(441) the opinion referred to in Section 7.3 


hereof; and 
(iv) such other douments, certificates, evidences P 
of consent, opinions and the like as coursel for the 
Company may reasonably request. 
(c) At the Closing, the Company shall deliver 
to Seller: 

(i) certified copies of the corporate resolu- 
tions authorizing the Couwpany to execute, deliver and 
perform tnis Agreement and the Notes to be issued here- 
under; 

(41) an assumption agreement of the Company in 
form and substance satisfactory to Seller seeusean.. 
for the assumption by the Company of the liabilities 
of Palmer as provided fer in subsection 2.3 hereof; 

' (444) the certified or bank cashier's ct.eck re- 
ferred to in Section 2 hereof; 

(iv) the Notes referred to in Section 2 hereof; 

(v} the opinion referred to in Section 8.3 
hereof; and 

(vi) such other documents, certificates, cvidences 


of consent, opinions and the like as counsel for the 


Seller may reauest. 


(d) After the Closing, if and to the extent 
not obtained prior thereto, the Seller shall use its best 
efforts to obtain the consent of the other parties to all 
nonessignable contracts, claims and franchises to the as- 
signment of such items to the Company. If any such consent 
Shall not be obtained, the Seller will cooperate with the 
Company in any reasonable arranzement designed to provide 
for the Company the benefits under any such contract, 
claim or franchise a‘ the cost and for the benefit of the 
Company, and including the enforcement at the cost and for 
the benefit of the Company of any an/ all claims against 
any party and any and all rights of 1% Seller against the 
other party to any such contract, claim, or franchise aris- 
ing out of or in connection w.':: the breach or cancellation 
by such other part:y or otherwise. 

(e) ‘he Seller agrees that after the Closing 
Date the Company shall have the right and iuthority. to 
endorse without recourse the names of the Seller on any 
checks or any other evidences of indebtedness received 
‘by the Company on account of anv accounts receivable or 
Other items of Palmer transferred to the Comnany hereunder. 

(f) Subsequent to the Closing Date for a period 
not to exceed 120 days the Company shall ee the right to 


occupy the land and buildings of the Seller, all as more 
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particularly provided in a lease agreement of even date, 

4, Brands, Trademarks, Trade Names Corporate 
Names. Seller agrees that from and after the Closing, it 
shall not, directly or indirectly, use or permit any person, 
firm or corporation controlled or connected with it, di- 
rectly or indirectly, to use the corporate name Palmer or 
any of the brands, trade names and trademarks now belong- 
ing to or used exclusively by Palmer or any similar name 
or names or brands or marks. 7 

5. Rep.esentatiors 2nd Warranties of the Seller. 
Seller represent; and warrants to che Company as follows: 

5.1 The Board of Directors of che Seller has 
authorized and approved the execution and consummation of 
this Agreement and the sale of the business and the Palmer 
dssets as provided for herein, and this Agreement, when exe- >. 
cuted and delivered, will constitute a valid and binding 
oblication of the Seller enforceable against it in accord- 
ance with its terms. 

5.2 he Seiler has on the Closing Date good and 
‘valid title to, and the unqualified right to sell, transfer, 
assign and deliver to the Company, ell Paliner Assets to be 
sold, transferred, assigned end delivered by it to the Conm- 


pany pursuant to this Agreement except for such contracts 


or purchase orders which may be unassignabdle without the 


consent of the other party thereto. Seller is not in mate- 
rial default under any material assigned contracts. 

5.3 The Seller has requested the Company to 
waive the reauirements of the bulk transfer provisions of the 
Uniform Commercial Code, and the Company has acceded to this 
requcst. The Seller will indemnify the Company against all 
claims made by creditors of the Seller in respect of liabili- 
ties not assumed by the Company hereunder. 

5.4 Palmer is not @ party to any union agreement 
nor to any litigation other than covered by insurance. 

5.5 The accounts receivable of Palmer to be sold 
and transferred hereunder are bena fide accounts receivable, 
and are [good and collectible on the Closing Date in their 
xvll amount net only of the established reserves on the Clos- 
ing Date. 

6. Representations and Warrantics of the Company. 
The Company represents and warrants to the Scller as fol- 
lows: 

6.1 It is a corporation duly organized, validly 
existing and in gooc standing under the hie of the State 
of Virginia. 

6.2. The exccution and delivery of this Agrec- 
ment end of the Notes referred to in Section 2 hereof have 


been duly authorized by its Roard of Directors and when 


delivered will constitute valid und binding obligations 


2!a 
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enforceable against the Company in accordance with their 


terms. 


6.3 The Notes to be issued by the Company to 
Seller on the Closing Date are not subordinated to any 
other outstanding indebtedness and obligations of the ~ . 
Company and the Company is not a party to any agreement 
or arrangement which would or could, with the passage of 
time, affect their validity or the right of the Company 
to make payments in accordarice with their terms. | 

Conditions Precedent to the Company '§ Obliga- 

tions. The obligation of the Company to neiauiencie this 
Agreement is subject to the following conditions: 

7.1 ‘There shall be no material error or omis- 
sion in the representations and warranties made by the 
Seller in this Agreement. 

7.2 The Seller shall have taken the required 
corporate proceedings and acttons in order to authorize, 
approve and carry into effect the transactions herein con- 
templated. 


7.3 Tne Company shall have received from Nessrs. 


sate 


Olwine, Connelly, Chase, O'ponnell & Weyher, general counsel 
for the Seller, an opinion reasonably satisfactory to the 


Company and its counsel, dated as of the Closing Date, to 


the effect that all corporate proceedings eT to be 


fe. 


taken by the Seller have been taken, and this Agreement 


4s a legally binding agreement enforceable against the 


Seller in accordance with its terms. 


8... Conditions Precedent to Obligations of the 


Seller. The obligation of the Seller to consumnate this 


Agreement is subject to the following express conditions 
precedent; 

8.1 There shall be no material error or omis- 
sion in the representations and warranties made by the 
Company in this Agreement. 

8.2 The Company shail have taken the required 
corporate proccedings and actions in order to authorize, 
approve and carry into effect the transactions herein 
contemplated, including, but not by way of limitation, the 
Notes. 

8.3 The Seller shall have received an opinion 
of Messrs. Canoles, Mastracco, Martone and Barr, counsel 
for the Company, satisfactory in form and substance to the 
Seller and its counsel, to the effect that: 

8.3.1 the representations and warranties con-_ 

tained in subscctions 6,1, 6.2 and 6.3 hereof are 
true and correct as of the Closing, Date; and 


8.3.2 all corporate and other proceedings re=- 


aquired to be taken by or on the part of the Company 


to carry out the terms »f this Agreement and the 
Notes have been duly and properly taken, and this 
Agreement and the Notes have been duly executed and 
delivered by the Company and are valid and legal 
obligations of the Company enforceable against the 
Company in accordance with their terms. 

9. Miscellaneous. 


9.1 Expenses. Each of the parties hereto shall 


pay its own expenses incidental to the preparation and carry~ 


ing out of this Agreement, whether or not the transactions 


contemplated hereby shall be consummated, and none of the 


Bn. aw ca 9 —_— “eo 
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including professional fees) shall be 
assumed by the Company hereunder nor shall such expenses 
Giminish the assets to be acquired by the Company hereunder. 
9.2 Svecific Performance. The Seller acknowl- 
edges that the assets to be acquired by the Company here- 
under are unicue and that in the event of a breach of this 
Agreement by the Seller, the Comoany will not have an ade- 
quate remedy at law, and, therefore, the Seller agrees that 
the Coxnpany shall have the right to enforce its rights here- 
under, not only by an action or actions for camages, but ; 
also by an action or actions for the specific performance 


of this Agreement and/or for temporary and permanent injunc~- 


tive relicf without the necessity of proving actual damaccs. 


| 
t 
; 
| 
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9.3 Pooks and Records. Subsequent to the Closing 


Pate, Seller shall have access to the books and recerds of 


Palmer being transferred hereunder during normal business 


hours and snall have the right to make such copies as it 


deems necessary. Should the Company desire to discard or 


destroy any of such books ana records, it shall first afford 
the Seller the opportunity of obtaining the same proviced 


the delivery thereof shall be at no cost or expense to the 


Company. 
9.4 Brokerare. The Se.Jer and the Company repre- 


sent and warrant that none of them has engaged any broker 


or other person who would be entitled to a brokerage or other 


ion of this Agree- 


fee or commission in respect o° the execu 
ment and/or the consummation of the transactions contempla=ed 


hereby. Tne Seller shall exone.ate, indeanify and hold the 


Company harmless in respect of any and all claims, losses, 
liabilities and/or expenses which may be asserted against 
4t by any such other broker or other person on the basis of 


any such arrangement or agreement made or alleged to have 
been made by the Seller, and the Company shall exonerate, in- 
demnify and hold Seller hermless in respect of any and all 
clains, losses, liabilities and/or exmenses wnich may be | 


od asainst it by any such other broker ox other person 


oe 


on the basis of any sucn arrang “ent or agreement made or 


Q 


alleged to have been made by the Company. 
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9.5 Entire Arrcement, mendments, Pararraph 


Headinms and Counterparts. This Agreement is the entire 
agreement between the parties. Except as otherwise speci- 
fically provider herein, no change, modification or addi- 
tion shall be valid unless in writing and signed by or on 
behalf of all the parties hereto. In addition, neither 
the Seller nor the Company are making or have made any rep- 
resentations, covenants -. warranties with respect to the 
business, assets and liabilities being acquired by the Com-= 
pany hereunder, except and to the extent specifically con- | j 
tained herein, and the Company hereby represents and war- 
rants that it is fully aware of the business, conditions and 
operations, including financial conditions, of Palmer. All 
representations, warranties and indemnifications of the 
‘ parties hereto shall survive the Clising Date. All paragraph 
headings are inserted for convenience only. This Agreer-nt 
may be executed in several counterparts, each of which shall 
be deemed to be an original and which together will consti- 
tute one and the same instrument. 

9.6 Assienuents, This Agreement shall inure to 
the benefit of and be binding upon the respective succcssors 
and assigns of the partics hercto. 


9.7 Notices, Reoucsts, Etc. Any notice, request, 


tnstruction or other document given hereunder by any party 


hereto shal) be in writing and delivered personally or sent 


by registered or 


9.7.1 
with a copy 
and 

9.7.2 


‘ere 


certiricd mail, postage prepaid. 
if to the Seller, addressed to 
Baldt Corporation 
1185 Avenue of the Americas 
New York, New York 10917 

ention of John A. Moran, President 
to 
Messrs. Olwine, Connelly, Chase, O'Donnell | 

& Weyher 

299 Park Avenue H 
New Yor, New York 10017 ’ { 


Attention of Ernest H. Lorch, Esa. | 


4f to the Company, addressed to 
Tabet Vanufacturing Company, Inc. 
1330 Ballantine Hbouleverd 
Norfolk, Virginia 23510 


Attention of Michael Tabet, President 


or to such other address as any party may hereafter 


designate to the others by notice similarly given. 


-If mailed as aforesaid, notice shall be deemed given 


when deposited in the United States mails. 


9.8 Invalidity of any Provision. In case any 


one or more of the provisicns contained in this Agreenent 


shall be invalid 


» Allecgal or unenforceable in any respect, 


the validity, legality and enforceability of such provision 


jn all other rest 


fects and of the remaining provisions con- 


tained herein sheil not in any way be affected or impaired 


therchy. 


9.9 Apnlicable Law. This Agreement is made 
pursuant to and shall be governed, construed and enforced 
in all respects and for all purposes in accordance with 


the laws of the State of New York. 


IN WITNESS WHEREOF, the parties hereto have caused 
this Agreement to be executed and delivered by their re- 
spective officers thereunto duly suthowiees as of the day 
and year firs’ above written. 


BALDT CORPORATION 


By SS ft Om Aer | 
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TABET MANUFACTURING COMPANY, INC. 
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EXHIBIT A 


‘: All that certain piece or parcel of land, 
with buildings, improvements and fixtures located 
thereon and therein, situated in Saugus, Essex County, 
Massachusetts, more particularly described in Trustees' 
Deed dated December 24, 1969 from Mark J. O'Friel, 
Gerale J. Roncolato and Ernest H. Lorch, as trustees 
under a Declaration of Trust dated June 13, 1966, 
recorded in Deed Book 5375, Page 434,to Baldt Corporation. 

2. Any and all claims of every kind and nature 
whatsoever of Seller against Simmons Precision Products, 
Inc. 

3. Any and all eksive of Seller or Palmer on 
account of tax ref'unds ‘“ the like. 

4, Any and all Prepaid Insurance, Taxes 
and Other Expenses as shown on Seller's Consolidated 
Statement of Palmer Electric dated es of May 32, i972. 

5. The financial books and records of Palmer. 

6. A vehicle leased by Seller in the pos- 


session of John Burke. 


EXHILIT Bel 
( Six Notes 


TABET MANUFACTURING COMPANY, INC. 


Senior Note due 


$15,625 New York, New York 
July » 1971 

TABET MANUFACTURING COMPANY, INC. (the "Company"), 
a Virginia corporation, for value received, hereby promises 
to pay to Baldt Corporation or order, the principal amount 
of $15,625 on with interest (computed on the 
basis of a 360-day year of twelve 30-day months) on the un- 
paid balance of such principal amount at the rate of 1% 
over the "Floating Prime Rate” for short term prime com- 


mercial borrowing at Chemical Bank, New York, New York 


May 10, August 10 and November 10 and payable quarterly on 
each February 15, May 15, August 15 and November 15 after 
the date hereof, until such unpaid balance shall become pone 
and payable (whether at maturity or at a date fixed for pre- 
payment or by declaration or otherwise), and with paenen 
on any overduc principal (including any overdue prepayment 
of principal) and premium, if any, and (to the extent per- 
mitted by applicable law) on any overdue interest, at the 
rate of 1% over the "Floating Prime Rate" for short term 


prime commercial borrowing at Chemical Bank, New York, 


New York per annua until paid, payable quarterly as aforesaid 


‘ 


EXHIBIT B 


or, at the option of the holder hereof, on demand. Payments 
of principal, premium, if any, and interest shall be made 
4n lawful money of the United States of America at the prin- 
cipal office of the above-named payee or at such other place 
as the holder hereof shall have designated «4 the Company in 
writing. 

his Note is one of a series of Notes due between 
August 15, 1971 and May 15, 1973 of the Company (the 
"Notes"), originally issued in the aggregate principal amount 
of $125,000 pursuant to an Agreement, dated July 7 , 1971, 
between the Company and Balct Corporation. 

In case en Event of Default in the payment of this 
or any other Note of the Company issued in this series or a 
breach of said Agreement shall occur and be continuing for 
five (5) business days after notice, the unpaid balance of 
the principal of this Note may be declared and become imme- 
diatcly due and payable. 

The terms of this Note shall be construed and 
.. governed in all respects under and in accordance with the 
laws of the State of New York. 


(ABET MANUFACTURING COMPANY, IN. 


By 


na 


presivent 
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TABET MANUFACTURING COMPANY, INC. 
Senior Note due 
$15,625 New York, New York 
July » age 

TABET MANUFACTURING COMPANY, Ihc. (the "Company"), 
a Virginia corporation, for value received, hereby promises 
to pay to Baldt Corporation or order, the p:incipal amount 
of $15,625 on with interest (computed on the 
banks of a 360-day year of twelve 30-day months) on the un- 
paid balance of such principal,amount at the rate of 1% 
over the "Floating Prime Rate" for shor. term prime com- 
mercial borrowing at Chemical Bank, New York, New York 
ner annum from the date hereof, computed on February 10, 
May 10, August 10 and November 10 and payable quarterly on 
each February 15, May 15, August 15 and November 15 after 
the date hereof, until such unpaid balance shall become due 
and payable (whether at n turity or at a date fixed for pre- 
payment or by declaration or otherwise), and with interest 
on any overdue principal (including any overdue prepayment 
_ of principal) and premium, if any, and (to the extent per- 
mitted by applicable jaw) on any overdue interest, at the 


rate of 1% over the "Floating Prime Rate" for short term 


New York per annum until pacd, payable quarterly as aforcsald 
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or, at the option of the holder hereof, on demand. Pay- 
ments of principal, premium, if any, and interest shall be 
made in Lawful money of the United States of America at 
the principal office of the above-named pay2e or at such 
other place as the holder hereof shall have fesignated to 
the Company in writing. 

This Note is one of a series of Notes due between 
August 15, 1971 and May 15, 1973 of the Company (the 
"Notes"), originally issued in the aggregate principal amour t 
of $125,000 pursuant to an Agreement, dated July 7 : 1971, 
between the Comoany and Baldt Corporation. This Note is non- 
negotiable and subject to set-off as provided for in said 
Agreement. 

Im case an Event o> Defar.t in the payment of 
this or any other Note of the Company issued in this series 
or a breach of said Agreement shall occur and be ccntinuing 
for five (5) business days after notice, the un aid balance 
of the principal of this Note may be declared and become 
immediately due and payable. 

The terms of this Note shall be construed and 
coverned in all. respects under and in accordance with the 
laws of the State of New York. 

TABPT MANUFACTURING COMPANY, INC. 


By 


ehhinnenintianiiisitia ey eg eyeneneneneenes 
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TABET HANUPACTURING COMPANY, INC. 


Senior Note due [November 15, 1972 


$15,625 New York, New York 
July 7, 1971 

TABET MANUFACTURING COMPANY, INC. (the "Company"), 
a Virginia corporation, for value received, hereby promises 
to pay to Baldt Corporation or order, the principal amount 
of $15,625 on Nov. 15, 1972 with interest (computed on the 
basis of a 360-day year of tweive 30-.ay months) on the un- 
paid balance of such principal amount at the rate of 1% 
over the "Floating Prime Rate" for short term prime com- 


mescial borrowing at Chemical Bank, New York, New York 

per annum from the date hereof, computed on February 10, 
inv 10, August 10 and November 10 and payable quarterly on 
each February 15, May 15, August 15 and November 15 after 
the date »ercof, until such unpaid balance shall become due 
and payable (whether at maturity or at a date fixed for pre- 
payment or by deciaratton or otherwise), and with interest 
on any overdue ‘sitretions (inclucing any overdue prepayment 
. Of principal) ar? premium, if any, and (to the extent per- 
mitted by applicable law) on any overduc interest, at the 
rate of 1% over the "Floating, Prire Rate" for short term 


prime commercial borrowing, at Chemical Bank, New York, 


New York per annum until paid, payable quarte-ly as aforesaid 


or, at the option of the holder hereof, on demand. Payments 
of principal, premium, if any, and interest shall be made 

in la:ful money of the United States of America at the prin- 
cipal office of the above-named payee or at such other place 
as the holder hereof shall have designated to the Company in 
writing. : 

This Note is one of a series of Notes due between 
august 15, 1971 and May 15, 1973 of the Company (the 
"Notes"), originally issued in the aggregate principal amount 
of $125,000 pursuant to an Agreement, dated July 7, 1971, 
between the Company and Baldt Corporation. 

Tn case an Event of Default in the payment of this 
or any other Note of the Company issued in this series or @ 
’ preach of said Agreement shall occur and be continuing for 
five (5) business days after notice, the unpaid balance of 
the principal of this Note may be declared and become irme- 
diately dite and payable. 

The tezms of this Note shall be construed and 


governed in 2).1 respects under and in accordance with the 


las:ss of the State of New York. 


TABST MANUFACTURING COMPANY, THc.. 
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TABET HWANUPACTURING COMPANY, INC. 
Senior Note due February 15, 1973 
$15,625 New York, New York 
July 7 , 1971 

TABET MANUFACTURING COMPANY, INC. (the "Company"), 
a Vir: ita corporation, for value received, hereby promises 
to pay to Baldt Corporation or order, the principal amount 
of $15,625 on Feb. 15, 1973 with interest (corputed -1 the 
basis of a 360-day year of twelve 30-day months) on the un- 
paid balance of such principal. amount at the rate of 1% 
over the "Floating Prime Rate" for short term prime com— 
mercial borrowing at Chemical Bank, New York, New York 
pe. annum from the date heresl, computed on February 10, 
May 10, August 10 and November 10 and payable quarterly on 
each February 15, May 15, August 15 and November 15 after 
the date hereof, until such unpaid balance shall become due 
and payable (whether at maturity or at a date fixed for pre- 
payment or by declaration or otherwise), and with interest 
(m any overdue principal (including any overdue prepayment 
of principal) and premium, if eny, and (to the extent per- 
mitted by applicable lew) on eny overe ie interest, at the 
rate of 1% over the "Floating Prime Rate" for short term 
prine commercial borrowing at Cnemical Bank, New York, 


hew York per annum until paid, payable quarterly as aforeszid 


er, at the option of the holder hereof, on demand. Pay- 
ments of principal, premium, if any, and interest shail be 
made in lawful money of the United States of America at 
the principal office of the above-named payee or at such 
other place as the holder hereof s u1 have designated to 
the Company in writing. 

This Note is one of a series of Notes due between 
August 15, 1971 and. May 15, 1973 of the Company (the 
"Notes"), originally issued in the aggregate principa). amount 
of $125,000 pursuant to an Agreement, dated July 7 , 1971, 
between the Company and Baldt Corporation. This Note is non- 
negotiable and subject to set-off as provided for in said 
Agreenent. 

In case an Event cf Default in the payment of 
this or any other Note of the Company issued in this series 
or a breach of said Agreement shall occur and be continuing 
for five’ (5) business days after notice, the unp2id balance 
of the princival of this Note may be declared and become 
immediately due and payable. 

T! terms of this Note shall be construed and 
governed in ail respects under and in accordance with the 


laws of the Staite cf New York. 


TABET MANUFACTURING COMPANY, IPc. 
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TABET iWANUFACTURING COHPANY, INC. 
Senior Note due May 15, 1973 
$15,625 New York, New York 
July7 , 1971 

TABET MANUFACTURING COMPANY, INC. (the "Company"), 
a Virginia corporation, for value received, hereby promises 
to pay to Baldt Corporation or order, the principal amount 
of $15,625 on Mey 15, 1973 with interest (computed on the 
basis of a 360-day year of twelve 30-day months) on the un- 
paid balance of such principal amount at the rate of 1% 
over the "Floating Prime Rate" for short term prime com- 


mercial borrowing at Chemical Bank, New York, New York 


| 
| 
| 
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each February 15, May 15, August 15 and November 15 after 
the date hereof, until such unpaid balance shall become due 
and payable (whether at maturity or at a date fixed for pre- 
payment or by declaration or otherwise), and with interest 
on any overdue principal (including any overdue prepayment 

. Of principal) and premium, if any, and (to the extent per-~ 
mitted dy applicable law) on any Overdue interest, at the. 
rate of 1% over the "Floating; Prime Rate" for Short term 
pritne comaercial borrowing at Chemical Bank, New York, 


New Yorx per annun until paid, payable quarterly as aforesaid 
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or, at the option of the holder hereof, on demand. Pay- 
ments of principal, premium, if any, and interest shall be 
made in lawful money of the United States of America at 
the principal office of the above-named payee or at such 
other place as the holder hereof shall have designated to 
the Company in writing. 

This Note is one of a series of Notes due between 
| August 15, 1971 and. May 15, 1973 of the Company (the 
"Notes"), originally issued in the aggregate principal amount 
of $125,000 pursuant to an Agreement, dated July 7 , 1971, 
between the Company and Baldt Corporation. This Note is non- 
negotiable and subject to set-off as provided for in said 
Agreement. ‘ 

In case an Event of Default in the payment of 
this or any other Note of the Company issued in this series 
or a breach of said Agreement shall occur and be continuing 
for five (5) business days after notice, the unpaid balance 
of the principal of this Note may be declared and become 
4mmediately due and payable. 

The terms of this Note shall be construed and 
governed in all respects under and in accordance with the 
laws of the State of New York. 


TABET MANUFACTURING COMPANY, Iie. 


BY ys 
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CROY Tt. CANOLES, 


C C 


CANOLES, MASTRACCO, MARTONE & BARR 
ATTORNEYS AND COUNSELORS AT LAw 
1620 Vircinia Nationar Bank Bulle nG 


sh One Commerciat Prace TELEPHONE 623-9990 


INCENT J. MASTRACCO, UA. NORFOLK, VIRGINIA 23510 AREA COOE 703 


PETER W. MARTONE 


November 15, 1972 


BTANLEY G. BARR, JR. 


Mr. Alfred J. Mason 
Treasurer 
Baldt Corporation atl 
1185 Ave. of The Americas BAUS Cokeesa 
New York, N. Y. 10036 a 


Dear Al: 


Enclosed are the computation sheets which reflect 
the balance due Baldt as figured by our certified public 
accountant. 


With respect to the payment that was due on August 15, 
1972, I offer the following explanation as to the amount of inte- 
rest due as of that date: 


- ~ 


ae 


= 


Interest due to Baldt Corporation: 


5/15/72 to 8/15/72 $62,500 @ 6-1/4% (90 da.) $ 976.56 
8/16/72 to 9/18/72 on $15,625 -late payment 
(33 days @ 6-1/4%) 89.52 


TOTAL $1,066.08 
LESS: Paid on a/c interest 


NET INTEREST DUE BALDT $ 959.83 Vv 
That figure would correct your calculation of interest due 
of $1,228.06 in view of your letter of November 9, 1972 wherein you 
computed interest from August 15 to November 15, 1972 on the total 
amount due. 


The total credit due from Baldt according to the enclosed 


schedules amounts to $35,420.44 plus $6,876.37 paid to Johnson and 
Higgins, or a total of $42,296.81. Accordingly, Tabet should be 


EXHIBIT C 
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CANOLES, MASTRACCO, MARTONE @ BARR 
Mr. Alfred J. Mason 
November 15, 1972 
Page Two 
entitled to the follcwing credit of $35,420.44 previously paid 
and to which it is entitled an offset. Although entitled to 
an offset for the enount paid to Johnson and Higgins, the sum was 
not paid until after the last note payment and accordingly, no 
interest refund would be due. 
INTEREST ON $35,420.44 DUE FROM BALDT CORPORATION: 
FROM TO DAYS RATE AMOUNT 
7/1/7i =8/15/71 45 6.007% 265.65 . 
8/15/71 11/15/71 90 6.50% 575.58 
11/15/71 2/15/72 90 6.50% 575.58 
2/15/72 5/15, /2 90 6.002% 531.30 
5/15/72 8/15/72 90 6.25% 553.44 
xarcacgoaghon: “ate: 
TOTAL THRU 8/15/72 $ 2,501.55 Ag : 
To recap, therefore, the balance due Baldt would be computed 
as fvlluws: 
TOTAL AMOUNT DUE 4 46,875.00 Balance of notes, 
iad ths “we including interest 
$135 3 / 
959.83 int. due on 8/15/72 
—Y~ payment. 
“$* 47,834.83 
LESS: 
Johnson & Higgins 6,876.37 
Balance due from Baldt 
(see statement) 35,420.44 42,296.81 _ 
BALANCE DUE BALDT $ 5,538.02 


Check in the amount of $5,538.02 is enclosed. 
Very/truly yours, 
i W\eadantes 
Vincent J. Mastracco, Jr. 


VIMjr iba 
Encl. 


cc: “Hr. J. H. Nollyer j \¢ Oto pete 
Mr. John E, Greunke, C.P.A. obs iy see } 


TABET MANUFACTURING CO., INC. D/D/A PALMER ELECTRIC 


ACCOUNTS PAYABLE AT 6/30/71 NOT ON LIST 


CREDITOR INVOICE # INVOICE 
DATED AMOUNT 


I.B.U. K506331 5/10/71 27.84 
I. B.u. 7R50384 5/27/71 36.05 
Nelson Electric Co. (Palmer debit memo of 6/10/71 cancelled) 46.55 
New Eagland Telephone Co. ~ 707.81 
Massachusetts Electric Co. 293.45 
Kinnanian Electric (commission due for May 1971) : ; 43.32 
Kinnazzan Electric (Cominission due for June 1971) ; get re cp 95.17 
I.B.M. (Option to purchase typewriter exercised : 

by Palmer effective 6/27/71) H135177 7/13/71 300.66 
Vose-Swain Engraving Co. (received 6/28/71) E6705 7/15/71 63.67 
Dorn Equipment Co. (Back charge and freight ; 

charges prior to 6/30/71) 2678 7/7/71 993.49 

The Dowd Co., Inc. ae 6-307 2 6/28/71 a 47.00 
Smith's Transfer Corp. ‘" 7102578 6/29/71 "* " 96.92 
Worcester Pressed Steel 13518 6/4/71 ; 2,013.06 
Worcester Pressed Steel 13520 €/4/71 , > 25335.50 
S. B. Nelson Electric (shipped 5/7/71 air exp.) M7892 6/30/71 438.00 
Carte Blanche (June charges returned in subsequent statements) - 124.22 
American Express (June charges returned in 7/22/71 statements) 15.85 
North Shore Hardware Co. 11711 6/28/71 2.94 
National Car Rental 2163144-4 6/17/71 19.43 
DeMamaro Llectronics A47324 5/31/71 | es 
Apparatus Service Company 18.75 
F. M. Callahan & Son, Inc. 2046 6/30/71 15.00 
Automatic Data Processing 063214 6/30/71 27.00 
Automatic Data Processing 863858 6/30/71 27.02 
Admiral Brass & Copper C.M.5575 6/1/71 ( -°208.62) 
Admiral Brass & Copper 80159 6/17/71 93.12 
Brian Supply Co. BDS8890 6/18/71 5.67 
Cramer Electronics (service charge) X03731 6/30/71 9.90 
Texaco, inc. (May and June charges) 7/13/71 83.94 
Western Union 7/6/71 71.56 
Warner and Swasey Co. (service charges May & June) 3.70 
Hobil oil Co. * 33.99 
Adéell Corp. (freight charges - prior to 6/30/71) 691.97 
Mobil Oil (Pre-6/30/71 charges included in subsequent statements) 64.75 
Roy fax 952.07 


$ 9,570.12 


Accounts Payable by agreement Johnson & Higgins paid 8/10/72 ' 6,876.37 


MAY 31, 1972) 


LIABILITIES ASSUMED OR PAID FOR BALDT 


submitted 


ctual payroll of July 2, 1971 was $6 ,624. 
includes 2 days of July. It would appear 
Neast 3/5 of this shovld be accrued 


LESS: John Hancock (group insurance) deleted 


TAUET MANUFACTURING CO., INC. 


COMPUTATION OF AMOUNT DUE FROM BALDT CORPORATION 
RE: PURCHASE OF PALMER ELECTRIC MFG. (FIGURES AT 


6/30/71 Payables of Palmer per list originally 


43a" 


$- 117,438.68 


ADD: Additional payables prior to 7/1/71 not 
included in above (see separate schedule) 


22 and only 
that at 


( -8,088.27) 


9,570.12 —_ 


6/30/71 Payables as adjusted $ 118,920.53 
6/30/71 Accrued Payroll and Vacation Pay 20 591.18 
6/30/71 Employees’ Bond Deductions 232.63 
Payroll Taxes Paid 11,366.28 
Miscellaneous items paid in July & chargeable to Baldt: 
7/1/71 Emil Henker (mortgage and building) 152.03 
7/6/71 McCullagh Leasing Co. (Burke's car) 155.65 
TOTAL $ 151,418.39 
LESS: CASH BALANCE AT 6/30/71 20 ,031.9° 
*Accounts Receivable (see below) 95,965.87 115 ,997.86 
BALANCE DUE FROM BALDT $ 35,420.44 
*Accounts Reccivable per list 98,679.87 
uncollected by Tabet thru 5/31/72 2,713.90 
Balance - Collected 95,965.87 
this includes accrued payroll at June 30, 1971 of 3,010.64 


3,974.53 


$ ___963.89_ 


oe 


PALMER ELECTRIC MFG. CO. 


UNCOLLECTED RECELVABLES - MAY 31, 1972 


INVOICE NO. DATED AMOUNT 

3rown & Ross of N. J., Inc. 1756 2/23/71 $ 903.20 
Harry Gloss 2643 2/18/71 577.50 
U.S. Navy - Boston 2259 294.00 

| Shure Brother , Inc. (balance from prior to Feb. 1971) 4 163.20 
| Todd Shipyards 2423 5/4/71 175.00 
Todd Shipyards 2816 & 2860 ; 601.00 
TOTAL $ 2,713.90 


. TABET MANUFACTURIY’ ComPANy, INC. 
-- * 1336 BALLENTIN. BLVD. 
NORFOLK, VIRGINIA 23516 
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$_5,538,02 
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Statemq ‘ of Consolidated ae 


7s PALMER ELECTRIC Group or Division 


Se ES RS eee ee ee 


ASSETS 2 Actual } Objective | Vorionce 


SST rT tp or yw Ske 
‘in Thousands of Yoll ars 
Current Assets "rans sferred and assisned in exa 


Moarnetok le Securitic os 


Accounts | Reccivapies 
——— ——__—— 
Less: Alicwence ter Douuttul Accounts ‘* 


pe oe hana ace, ] 


Net Accounts F Receivebics 103 
Invenior.es — Cross 705 


Less: Inventory Reserve ” i 1 
____ Sub-Total | 695 h . 670 | 


Less: Progress Billings 


Net Inventories 
Prepilid Insurance, Taxes end Other Exp. 
Total Currert Assets 


Other Assets 
Deposits 
Patenis. Trade-Marks, Less Amortization 


Cosh “Surrender \ Vaiue of Life Insurance j{ 


Uncmorti 
Miscellaneot us Xtras Rece: sivabie 
JAisceiloneaus _Crner Assets — 


Total Other ~ Assets | 


7 


Property, Pleat oad Cauivracnt 


EES Aa POE es 


Machinery ond cquipment 489 j 493 


pach? . eee 2:68 Rese 109 | nae 


5. Mecninery ord coup. - Net | 694 Soe 
Land 125 & 


Toto’ Nez Prod: rode ty, = ty, Plent ond EGuioment : 819 


Intcer-Company 


Goodwill 


Peferred Ch arges ‘ | | 
Unemort: Lee fond Discourti end Expense “] 


O- nizctien Expense 


“Tote we errec Charges 


t Woe, Ee 1 ¢ ‘cuitol 


— ee oe ee w= 


Accounts © “enables lurnuver 


—— 


me eo SS OS 


: Inv entory dur i a Bie - “ 25 a 


ete te ete S eee ASL sk lem =. sia wees atermir alain: 
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{tS Peas trea = IKK Ss see <3 r = _ ay 
LIAS HM. IT'"S A D ‘STOCKHOLDERS’ EQUITY | Actuol Objective Verience “ie 


in dnuousena> oF “UOLTErs 
Current Liobilities Pranntesred un: acgiagned in 


Notes Poyzv'e GF Sct Sc.0unt. j = 


—e | 


a a 

Accounts Li ‘lcyobic ai | 96 
~__ Salaries, Wal % end © Orner Compenscticn 20 “oe 0- 

~ Payroll 7 Taxes Ss oF d Payro: 1 With idings | 5 15 Peme 10)/ 
8 \ 


foxes O.h2r Than Inccmz Toxes 


Interest 

Uiner Accr.cd Eapenses 

Advente siiings to Customers 
Dividends Pcyoble— 

Federal Income faxes 

f State Inceme taxes 

Current Portion of Lorc- ‘terra Debt. RL 


Bonds, Mores end Deventures Owned 
“Toto! Current Liebilities 


hong Term Debt 


Bonss Notes ond Debenturss Aas 160 [ 1690 
Less: Feymerts Yeor to Cat. is 9 ns 9 ‘ai 


W1ca2ury Bonds, Ne Not 2G Pitan he . 
Current Porzion ba 23 LTS 
Total Lorg-ierm Derr | 128 128 { -- 
| 
Referred federal Incorne Taxes & Pensions | 47 45 : 2 


Other Long-Term Liabilities 


later-Company 


Steen oles = Couity 


Pen oae | 
Caniiol Surplus , 
marened Gane. — . or Yvors | 


ETGINGS ornine sS— Cur ront Years 


Su. Tae rel 


Less: Trecsurv Sicck 


J 


: 
ih 


Tctai Siccanolcers tcui tv + 
siealibaniese: Shacis taletiesiabion EAE Ae a Ae been ae Seo 4 
--—-- ROU LN ng RT 7 


| 
3 


| ‘Totel Lisbilitics and Stockholders Fauity 


St: avis tek ; | 
EOE EMERY Heo Ke grater ay 
ee ber crm | dot R Rai Ca fda scl Oe aie CMS pie te : - sist niet sme oh 
“Years To ba ite ‘te aT: cx ane ts ARRON EIS 4. LF SS, eT ie a ie ‘ 


Te Tree tS 22° ois cee at. Pett FS. TEAS BRR OR SB aSttetae S.- 


vet Cade COurGcekewi . 
Statemenf of Consolidated - 
19.70_ Paimer Flectric 


mem | OK 
Tot | Tabet. 


1 a 


Group or Division 


Current Assets 
~ Cesh 
Merke: 
Accoun:s Receivcoles 98,679.87| 98,679.87 
Less: Allowance fo Coubtful Accounts | ° 832.66] ° 832.66 
"Net Accounts Receivables 97,647.211 97,847.21 
Inventories — Gross 706,709.83! 706,709.83 
__Less: Inventory Reserve * 12,000.00: ~ 12,000.00 
~__ Sub-Total 694,709.83! 694,709.83 

Less: Progress Billings sj 
Net inventories 
Prepoid Insurcnce, Toxes and Other Exp. 
Total Current Assets 


"20,031.99: 2 


829,058.18! 812,589.03 16,469.15 


Other Acssots 
Deposits 
Pctents, Trode-Maorks, Less Amortization 


Cesi Surrender Velue of Life Insurance 
Uncamortized Noncompete Agreement 
Miscelicneous Accounts Receivable } 


Misceiloneous Other Assets 


~ Toral Other Assets 


Prone. ». Plant ond Equipment aaa 


Suileings 312,083.00 

Mechinery end Equipment 488,988.81} 488, 988.81 ~ 
Less: Depreciation Reserve 112,113.87! ° 92,179.87 19,934.00 
Buildiig, Machinery and Equi». - Net QR 4 96,808.9 92,149.00 
125,000.00! = | .25,000.00 


Lond 
813,9 94! 396, 808.94 417,149.00 


Total 


et Property, Plant and Equipment 


Inter-Cozpany 


Goodswi!l 
ee 
Unamr tized Bond Discount ond Expense | Sid SSSCSCSC—~*™ 
e aT ieei 


Unamartized Orcanization Expens 
Tetcl Deferred Charges 


Total Assets | 


Cech Trensferred To Headquarters 


et “Workin> Casitel 


= Se a se os eer ee 
2 *=3Contr. ...!cace in Actuol and Objective Columns; 


® =a Unfavor: vv itivct on Cazh in Variance Colum 
- © 


482 


am 
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Financial Condiiion™ 

aiine 30 1970 __ Palmer san ectric * ev or Division 


LIAZILIZIcS AND STOCKHOLDERS’ EQUITY fio Total ‘sola, co eygined by 


ec Se = SS Pecrntcscdeae ss tte ——— a 
Current Licbilities ; 


a 


Notes Psoyabdle eel | 
117,438.68! 1 56 137,438.68 - 


—__ Accounts Poyoble 
—“Ssicries, \WWages and Other her Compensation 20, “69L;181. 28. i 20 , 0,591. 18 
Peyroll 1 Foxes ond rie a. roll Withhoidings | 39 908 8 es 


Toxes_ ae 600. 361 - Sapa 

Intorest 
[Other Accrued Expenses 0 3 40,595. =r] 8,595.71 32,000.00 
| Acvence sace Billings to < to Customers } 

Dividends Payable j MALT EA | | 
Fecers receral Income Toxes | (94,269.44) at | (94,269 a4} 
| State Income Toxes Toxes 13,500 is 

Current Portion of Long-Term Debt. @ 

Bonas, Notes and Debentures Owned r= 
| Total Current Liabilities | 120,166 
Long Term Debt 


Bonds, Notes and Debentures 
| Less: Payments Year to Date aa 


—— 3 


Tr feasur 'y Bonds, ‘Notes G Debentcres 


[ ‘Curre ont - Portion. ° 


al Long-Term Debt (Tneludin i NO SA | AG 9 4 
urrentysi 


ezeral Income Toxes & Pension! 44, vae.0i! 44,789.00 


Other Lonz-Term Liabilities 


Inter-Coimoany 


Lt Stoc!:holgers Equity 
Preierred Stock 


-—— Commen Stock 

Copital Surplus 
Retained Larnings — Prior Years (325,490.17 = 325,490.17 
eae urrent Yeors | (102,586.29) 102,586. 29' 


—, Lo eae te (428,076.46) | 428,076.46! 
Less: Treesury Steck 


Total Stockholders Equity. | (428,076, 46} 428,076. 46) 


—————————— | 
ee 


cl Lich ty: ities _ ond h ockholders Feu ity ays 


ene Se a 
edie’ 


ion & Amorti= ation 
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( \ 


Palmer Electric & Manufacturing 
Company 

Analysis of Balance Sheet Account 

__dune_ 30, 1971 

I. Prepaid Insurance Taxcs and Ocher Expense 


Sold to Retained by 
Tabet Baldt 


Prepaid Insurance $ 3,756.00 
Escraw for Real Estate Tax 22 02325 


$16,469.15 


Il.Salaries, Wages & Other 
Compensation 


Accrued Payroll 2,922.44 
Accured Vacation Payroll 17,668.74 


$20,591.18 
IIlI.Payroll Taxes & Payroll Withholding 


F.I.C.A. Withheld 1,345.97 
F.W.T. Withheld 4,446.31 
S.W.T. Withheld 1,556.26 
Employee Deduction-Bonds 232.63 
Accrued Payroll Taxes 5,128.79 


* 12,709.96 


IvV.Other Accrued Expenses 


Pension - * 32,000.00 
Workemns Compensation Insurance 6,595.71 - 


8,595.71 32,000.00 


ooo ——_——— 


ASSUMPTION OF LIABILITIES 


THIS hae SEMENT made and entered 
into this af of July, 1971, by and 
between BALDT CORPORATION, a Delaware 
corporation (hereinafter called the "Seller") 
ana TABET MANUFACTURING COMPANY, INC., a 
Virginia corporation (hereinafter called 


the “Company"). 
WIT RES 8 BT H: 


WHEREAS, the Seller and the i have 
entered into an egfreement, dated July 7, 4972 (the 
“Acreement") providing for the transfer of certain of 
the asscts, properties me business of Seller's Palmer 
Electric and Manufacturing Co. Division ("Palmer") to 
the Company in consideration of cash, notes and the 
assumption by the Company of all of the liabilitics 
ae obligations of Palmer in the amount and manner and 
on the terms and conditions provided for in the Agree- 
ment; and 

WHEREAS all of the terms and conditions precedent 
provided in the Agreement have been met and performed by 


the respective parties thereto and all of the instrunents, 


EXHIBIT F 


sia 


documents and agreements required to be executed and 
Gelivered in order to consummate the transaction provided 
in the Agreement are being executed and delivered by and 
to the parties of this Agreement concurrently therewith, 

NOW, THEREFORE, in consideration of the premises 
and the transfer by the Company concurrently herewith of 
certain of the assets and properties of Palmer to the 
Company in accordance with and pursuant to the Agreement, 
the Company hereby agrees as follows: 

1. The Company, for itself and its successors and 
assigns, hereby assumes and agrees to pay, perform and dis- 
charge all liabilities and obligations of Seller applicable 
to Palmer referred to in Section 2.3 of the Agreement and, 
whether or not so set forth or referred to, (1) all .obligations 


of the Company under a lease between the Seller and the 


Company dated of even date herewith, and (11) all purchase 


commitments of Palmer for the purchase of raw materials, 
supplies, equipment and services and all commitments of 

Palmer for the manufacture and sale of products and 

‘pall obligations under all distributorship, ‘franchise and 


other contracts applicable to Palmer to which Seller is 


Wiles se siiecns ‘iii cai 


$§3a 


a party including obligations to Palmer employees (other 
than such as are specifically excluded under subsection 2.2.3 las 
of the Asreement); in the same manner and to the same extent 
as if the Company had originally incurred or undertaken such 
debts, obligations and liabilities in the place and stead of 
Seller, all in accordance with and pursuant to the terms and 
conditions provided in the Agreement. 

Anything herein to the contrary notwithstanding, 
the foregoing shall not in any way enlarge the obligations 
of the Company as set forth in Section 2 of the Agreement. 

2. The Company, for itself and its successors and 
assigns, further covenants and agrees with Seller, its | 
successors and assigns, that the Company and its successors 
-an@ assigns, will do, execute and deliver, or will cause to 
be done, executed and delivered all such further instruments, 
documents, agrecments and assurances as may be requested by 
the Company, its successors and assigns or which may be 
necessary or desirable in order to evidence and provide for 
the assumptiors by the Company, its successors or assifzns, 
of any ene or more of the obligations and liabilities of 
Seller as they relate to Palmer assumed by the Company here- 
under ana in eccorcance with and pursuant to the Agreement. 

3. The Company, for itself and its successors 


and assigns, further covenants and agrees with Seller, its 


successors and assigns, thzt the Company and its successors 


( 


and assifns will indemnify and hold harmless Sellers, 

its directors, officers and stockholders from and against 
any and all iosses, liabilities, claims, suits, damares ; 
judgments and expenses (including attorneys' fees) in any 
way relating to, arising out of or resulting from the 
debts, obligations or liabilities of Seller as they re- 
late to Paliaer which the Company is assuming and paying, 
performing and discharging hereunder in accordance with 


end pursuant to the Agreement. 


IN WITNESS WHEREOF, the Sompany and Seller have 
caused this Agreement to be duly executed by their re- 
spective authorized officers and their corporate seals 
affixed all as of the day and year first above written. 


BALDT CORPORATION 
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OLWINE, CONNELLY CHASE, O'DONNELL & WEYHER 
269 PARK AVENUE,NEW YORK,N.Y. 10017 


2i2z2 686-0400 


UL J. CHASE JAMES €.TOLAN bel 
OHM LOGAN O'DONNELL ROGER MULVIMILE etatess 
ARMY Fi. wtyYHee WIRT ©. MARKS, Ir 8913-1084 

O PF. AAKABOLO!, JR. JOHN FF. WALSH. UR. 


JOM ©. CONNELLY, J8. 


M. SONOERICHER LEONARDO J. CONNOLLY 
EBT HW. LORCY LOWARO A. VROOMAN COWARD F&F. JOHNSON 
ARLES M. Ware Loo COUNSEL 


CABLE A008 £38: G.CcOncH 


ALERANOER ONDEROONA LEONARO FP. HORAN 
ANE GENEOICT GF PAUL ©. FREEMAN 
ARLES 4.80NNES ROBERT w. BOYS, JR. 


RICHARD F. YOUMANS 


ARLES 4. HC CAGMEY MARILO M. MURPHY 


STEPHEN A.MAGIOA 
BARBARA C. BOETTCHER 


JONATHAN C.LANE 
CHAEL A. FEINSTEIN JOSEPH Mm. BURKE December 11, 1972 


JO@ TAYLOR I 


ARLES D CONOMUE, JA PICHARD ©. BELFORD 


JOSEPH C. KAPLAN 
aa. GAUCE £. PINDYCK 


Baldt Corporation 


Dear Sirs: 


On Novenber 17, 1972, our client Baldt Corporation 
recvuived a check in the amount of $5,538.02 purporting 
to pe in full payment of the balance of notes Linc luaing 
interest due on November 15, 1972, February 15, 1973 and 
May 15, 1973, and the interest due on the payment to Baldt 
by Yaoet on August 15, 1972, in connection witn the sale 
of Palmer Slectric & Manufacturing Co. to Tabet. Our clients 
have refused and still refuse to cash the said check. because 
it is improperly endorsed “Final Payment." 


As indicated iu the letter from your attorneys of 
November 15, 1972 accompanying the check, the total amount 
of tae balance of the notes and interest is $47,834.33. 
From chi3 amount, a total of 342,296.81 was deducted as an 
ainouns allegedly due Tabet by Baldt. : 


Under Section 2.1(41) of the Agreement, dated 
July 7, 1971 between baldt Corporation and Tabet Hanufractur- 
4ng Company, Inc., faset delivered to Baldt promissory notes 
4n the aggresate principal amount of $125,000. A senior 
note due wovember 15, 1972 in the principal amount of $15,625 
was delivered to Baldt by ‘Tabet pursuant to tne Agreement. 
Under the excress teris of the note, it became due in the 
amount of $15,625 on Novemder 15, 1972, with interest. ‘this 
note wa3 not fully paid on November 15, 1972, a# required by 
the Agreement and the Note. . 


EXHIBIT G 


OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER 


In addition, under the express terms of the notes 
issued pursuant to the Agreement, if a default in the payment 
of any note occurs and continues for five business days after 
notice, the unpaid balance of the principal of the note may 
be declared and becomes immediately due and payable. 


On behalf of our client, we demand that payment be 
made within five business days in the amount of $15,625 plus 
accrued interest due under the note payable November 15, 1972. 
If such payment is not made, we declare the notes due 
February 15, 1973 and May 15, 1973 immediately due and payable 
pursuant to their express terms. 


We also note that with regard to the senior note 
due November 15, 1972 in the amount of $15,625, there is no 
set-off provision allowing for any deduction to be made. 
Thus, under its express terms, tne entire principal plus 
accrued interest is overdue to Baldt by Tabet. As to the 
other two notes of February 15, 1973 and May 15, 1973, which 
will become immediately due and payable if the present de- 
fault is not corrected within five business days, we have 
previously stated our position in a letter of February 14, 

the balance claim to be due Tabet by Baldt are 
No 


Baldt from Yabet uncer these notes. 


Therefore, on behalf of the Baldt Corporation, 
we hereby demand payment in the amount of $15,625 plus 
accrued interest due as described e>ove. <£ such payment 
4s not forthcoming within five business days, we have been 
4nstructed to declare the notes due February id, 1973 and 
May 15, 1973 immediately due and owing and to take whatever 
legal action is necessary in this regard. 


Very truly yours, 


Ernest H. Lorch 


Micnael ‘'adet, tsq., 
Tabct tanufacturing Company, Inc., 
1336 Valentine Boulevard, 
Norfolk, Virginia 23504. 

gh 

ce: Huges P, Burton, Esq. 
James H. Hollyer, isq. 
Alfred J. Mason, Esq. 
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AUL J. CHASE 

AMAY Fi. WETHER 

tO FP. ARNANOL CI, JR. 
M. BONOERICALAR 
PNEST WH. LORCH 
HARLES mM. WwAYSSO0 
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VOITH S&S. KATE 
HMOMAS G.ORAPER, JF 
OGER H.KISSAM 


OHM LOGAN O'DONNELL 


-ALERANOER O11 OCROONK 


MARL ES M. MECAGHEY 


AARLES OD OCONOMVE, 
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OLWINE, CONNELLY, CHASE, O'DONNELL & Rg AER 


at 


299 PARK AVENUE, NEW YORK,N.Y. 10017 


212 668-0400 


RICHAPO ©. OLWwINE 
e133 - inne 


JAMES £.TOLAN 
ROGEH MULVIMILE 
WIRT F. MARKS, TIT 
JOHN F. WALSH, UR 
LEONAFOD 4. CONNOLLY 
EOWAND A. VROOMAN 


JOHN CC. CONNELLY, JA 
TOWARD FF. JONNSON 
COUNSEL 


CABLE 20087499: OLCOMm«< 


LEONARO PF. HORAN 
PAUL ©. FREEMAN 
ROBERT w. BOTS, JR. 
RICHARO F. YOUMANS 
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Baldt Cornoration 
~ Palner Sale 


Dear Sirs: 


In our letter to you of December 11, 1972, 
behalf of our clicnt Baldt Corporation, we dena rnded pa 
ment by you of $15,625 plus accrued inter est on a sh og 
due November 15, 1972 siven by Tabet Manufacturing Co. to 
Baldt in connection with the sale by Baldt of Palmer 
Electric & Manufocturing to Tabet. Such payment has not 
been made, 


oe 


Under the express 
notes due February 19, 1973 
principal emount of $15,625 
the Palmer Gale, default on 


terms of that note, and the 
and May 15, 1973, each in the 
and given in connection with 
any note continuing for five 
business dzys after notice, may, at the option of Baldt, 
cause all rotes to become immediately due and payable. 


Aecorcingly, on behalf of Baldt Corporation and 
at thelr instruction, we do now declare the notes due 


Pebruary 15, 1973 and May 15, 1973 immediately due and pay- 
able. 

On behcl? of Baldt Corporation, we demand that 
peyment in the ascunt of $46,575 pluc acerucd interest due 
as deserited above be cake within five business days. If 


EXHIBIT H 


peas ( 


OLWINE, CONNELLY, CHASE,O'DONNELL & WEYHER 


Buch payment is not made, we have been instructed to take 
whatever legal action is necessary in this regard to pro- 
tect our client's rights. 


Very tru”y yours, 


Ernest H. Lorch 


Michael Tabet, Esa., 
Tabct Manufecturing Company, Inc., 
1336 Valentine Blvd., 
lorfolk, Virginia 23504. 


Copics for: James H. Hollyer, Esq. 
Alfred J. Mason, Esq. 
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UNLIED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK [9a 

eas a0 eae hee oe ss os sa etGe in din Sd a ub ts Op tan gk as ah ler Graslam eevee 
DALDI CORPORATION, 

Plaintiff, : 73 Civ. 661 ' 

(CHT) 

-against- : ) 

TAUET MANUFACTURING COMPANY, INC., : NOTICE OF MOTION 

; TO DISMISS FOR LACK 

_ ; OF PERSONAL 

Defendent. ' JURISDICTION 

Ck ha bik a tele Seo ae Geb i a 0 dd aw aes Mine bile lds dnl Gen ds hls ta ».4 ; 

i 

SIRS 

i 


‘PLEASE TAKE NOTICE that upon the affidavit of 
Vincent J. Mastracco, Jr. sworn to on January 31, 1973 annexed 
hereto, and. the prior proceedings herein, the defendant, Tabet 
Manufacturing Company, Inc., will move this Court at the 
United States Courthouse, Foley Square, New York, New York in 


Room 1904 at 2:00 p.m. in the afternoon on April 6, 1973 for 


an order pursuant to Rule 12(b)(5) F.R.C.P. dismissing the ' 


Covplaint for insufficiency of service of process and for such 


Ask 


other and further relief as may be proper. 


‘i 
H 
' 
i 


"DATRY: 


|. 
i 
| 
| 


Pm cee - 


‘or | 
oO 


ee Se tre Ss: ae | 


New York, New York 
February 15, 1973 60a 


Yours, etc. 


REAVIS & MCGRATH 


ay fp Bee Cw 


oe R, “Steinberp 
A Ms of the Firm 
Attorneys for Defendant . 
1. Chase Manhattan Plaza . 
New York, New York 10005 


‘Olwine, Connelly, 0' Donnell 


& Weyher 
299 Park Avenue ° 
New York, New York 10017 
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| IN THE UNITED STATES DISTRICT COURT 


Defendant. 


FOR TH SOUTHERN DISTRICT OF NEW YORK 
| sla 
‘eal CORPORAT LON, : 

Plaintiff, 

jv. CIVIL ACTION 
a 
, TABET MANUFACTURING COMPANY, INC., : 

! 

| 

} 


AFFIDAVIT IN SUPPORT 


OF MOTION TO DISMISS FOR LACK 
OF PERSONAL JURISDICTION _ 


STATE OF VIRGINIA, 
C{LTY OF NORFOLK, to-wit: 


; end for the City and State aforesaid, VINCENT J. MASTRACCO, JR., who, cfter 
having been first duly sworn, deposed as follows: 
1. That he is a partner in the law firm of Canoles, Mastracco, 
ae & Barr of Norfolk, Virginia, counsel for the defendant, Tabet 


| This day appeared before me, the undersigned, a Notary Public in 

| 

| 

| Menefactenten Company, Inuc., and at the time of the execution of the contract 
| of July 7, 1971, between the plaintiff and the defendant, he was appointed by 
| 4 resolution following a special meeting of the directors of the defendant 
corporation to act as Assistant Secretary of the corporation to attest the 


Signature of H. D. Burton, a Vice President of Tabet Manufacturing Company, 


Inc., who signed the contract en behalf of the defendant. A copy of said 


! 
| 
| 
| 
| 
| resolution is attached hereto and marked “Exhibit 1". 
| 2. That he is neither an officer, director, stockholder or 
| employee of Tabet Manufacturing Company, Inc. nor is he én agent authorized 
| to accept service of process on behalf of the defendant. 
3. That his authority to act on behulé of the defendant was only 


| that authority which is set out in the attached resolution and has never 


lk been extended by any action of its Loard of Directors. 


— --——.... eee eee 


i 4. That on January 22, 1973, he appeared in the New York offices 


of the plaintiff, Baldt Corporation, for the sole purpose of attempting to 


£2a 


settle the controversy giving rie to the ‘instant iitigation and in no way 


agreed to submit niuaeae to the Jurisdiction of the State of New York. 


5. That while in the offices of the plaintiff and at the close 


Of settlement negotiations, he was handed a copy of the notice of motion 


Or Summary judgment in lieu of complaint by Thane Benedict of the firm of 


| Oluine, Connelly, Chase, O'Donnell & Weyher, counsel for the plaintiff. He 


thereupon advised Mr. Benedict and the Executive Vice President of the 


; Plaintiff, Mr. James HNollyer, that he was not an officer of the defendant. 


They made no attempt to withdraw the complaint. 


And further this doponent saith not. 


thin 2) dalton) 
4k ey Fs nane 3 Che 
Videbat oP lastracco, Jr. 


Subscrib ' and sworn to before me in my City and State aforesaid 


this 3lst day of January, 1973, 


mae i v ‘<vF ant § 
Rotary Public 
/ 4 


- 
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My conmissidn expires: ff 22 AG PH 

Cu Fin 

I hereby certify that on the day of February, 1973, a true 


copy of the foregoing was mailed to Olwine, Connelly, Chase, O'Donnell & 


Weyher, 299 Park Avenue, New York, New York 10017, counsel for Plaintiff. 


ef 
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"RESOLVID that Vincent J. Mestraceo, Jr. be elected 
Asgictooe Seeretary of the Cerporation fer the purpose 


of exccuting, alunug with Eupghes Bb. Burton, Vice President 
of the Corporat lad, notes; acreenents, and other documents 
pertaining to the acquisltion by the Corporation of the 
assets of Palmer Electric Company." 


I, Wilden M. Burton, certify that I am Secretary of 
Tabet. Manufacturiss Conia, lucorporated, a phiathth serimehiten. 
end that the foregoing is a true copy of resolutions which were 
adopted at a meeting ue the Board of Directors. of said Corporation 
duly eaneennd and seid te the 6th day of July, 1971. 

GIVEN under ry hand and the Seal of said cokpevation 


torn 
os 


this 7th day of July, 1971. 


Pt SO oo 


Ms (go 


Williem H. Burton, ; Secretary 


EXHIBIT 1 


| UNITED STATES DISTRICT COURT 
ce DISTRICT OF NEW YORK 
| 


— eee meme ae e@eneeew es ww we 


| BALDT CORPORATION, : 


Plaintiff, : 73 Civ. 661 

; (CHT) 

tt ~against~ : AFFIDAVIT IN SUPPORT OF 

ij MOTION TO DISMISS FOR LACK 
|; TABET MANUFACTURING COMPANY, : OF PERSONAL JURISDICTION 
ty SSS EROUNAL JURISDICTION 
oar 
| Defendant. 

fF 

A ae ho ae ee a, Se as X 

‘ 

| STATE OF VIRGINIA ) 

| : SS. 

| CITY OF NORFOLK ) 

| 

| HUGHES D. BURTON, being duly sworn, deposes and says: 


1. I am Vice President of Tabet Manufacturing Conpany, Inc. 
("Tabet"), the defendant in this action, and submit this affidavit in order 
to substantiate the affidavit of Vincent J. Mastracco, Jr. which has pre- 
‘ vious.y been filed with respect to the motion to dismiss filed by the. 

' defendant. 
2. Mr. Mastracco is a partner in the law firm of Canoles, 


Mastracco, Martone & Barr of Norfolk, Virginia, counsel for th defendant, 


. Tabet Manufacturing Company, Inc. Mr. Mastracco accompanied me to New 


York in July of 1971 to review the contract hetween Tabet Manufacturing 


| Company, Inc. and Baldt Corporation wherein Tabet was Pp’ wing the Palmer 


; Electric and Manufacturing Division of Baldt Corporatioiu 


3. The basic terms of the contract had been worked out and it 
was anticipated that the contract would be executed. Therefore, it was 


necessary that an officer be available at the execution of the contract to 


attest the signature of the executing officer of Tabet. Pursuant: to a 


resolution of the Board of Directors of Tabet, held at its offices in 


i, Norfolk, Virginia, on July 6, 1971, Mr. Mastracco was elected Assistant 


Secretary of the corporation for the sole purpose of e-.ecuting, along with 


° 


ne 


| 
| 


| x 


ssa 


He, the necessary documents pertaining to the acquisition of the Palmer 


Electric Division of Baldt Corporation. A copy of that resolution is 


attached to this affidavit. Mr. Mastracco prior to July 6, 1971, was 
lincither an officer nor director of Tabet nor Since July 7, 1971, has he 


; been authorized to act nor has he acted as an officer and director of 
Tabet Manufacturing Company, Inc.. His authority was expressly limited to 
I} at 


‘ 2 > 2 
jattesting to my signature in the execution of the documents acquiring the 


; Palmer Division and at no time has he been given authority by the Board of 
' 
Directors of Tabet to execute any other documents as an officer and director 


{ 
j of Tabet or to receive or accept service of process as an officer and director 


4. On January 22, 1973, Mr. Mastracco was instructed by me to 


go to the offices of Baldt to obtain suitable terms to settle tue contro- 


He was to report back to me as to those terms in an effort to resolve 


| 
i 
' 
besiee 
! 
| the matter. He was given no authority to bind the corporation, execute any 


| 
| documents on behalf of the corporation or to receive service of process. 


Sworn to before me this 


i 
tb 2P™ aay of rch, 1973. 
i 
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UNITED STATES DISTRICT COURT s6a 
SOUTHERN DISTRICT OF NEW YORK ‘ 


ae ee ee ee | 
BALDT CORPORATION, 

Plaintiff, : 73 Civ. 661 

(CHT) . 
~against- AFFIDAVIT IN OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 

TABET MANUFACTURING COMPANY, 
INC., 

Defendant. 
Shy ania ele Dae SB aaah Neg cs Fakir att eee abc asec dbl eta Sa 4 


STATE OF VIRGINIA ) 
> 88.; 
CITY OF NORFOLK ) 


HUGHES D. BURTON, being duly sworn, deposes and says 

1. TI am Vice President of Tabet Manufacturing 
Company, Inc. ("Tabet"), the defendant in this action, and 
submit this affidavit in opposition to the plaintiff's motion 
for summary judgment in lieu of a complaint. I am fully 
familiar with the facts relating to this action and I 
respectfully submit that there is an issue of a material 
fact which requires a trial on the merits of this action. 

2. This action was commenced in the Supreme Court, 
County of New York by the service of a summons and a: motion 


for summary judgment in lieu of a complaint pursuant to New 


_ a ae 


York State procedure. Service was made upon an attorney who 
represents Tabet while he was visiting with the plaintiff 


and its attorneys in an attempt to resolve the dispute. 


. petition was filed with the Clerk of the Supreme Court, County 


On February 13, 1973, the action was removed to the United States 
District Court for the Southern District of New York by the §7e 
filing of a petition for removal accompanied by a bond with 


the Clerk of the Southern District of New York. I am advised 


that on the same day after such filing, a copy of the removal 


of New York and a notice of removal was served upon counsel 
for the plaintiff. 

3. This dispute arises out of the purchase by 
Tabet of the Palmer Electic and Manufacturing Co. Division 
C'Palmer") of plaintiff Baldt Corporation ("Baldt") on July 7, 1971. 
Tabet and Baldt entered into an agreement whereby Baldt 


sold to Tabet certain enumerated assets of its Palmer 


Division, then located in Saugus, Massachusetts. In con- 
sideration of such sale, Tabet paid to Baldt $300,000 

in cash at the closing on July 7, 1971, the date of the agree- | 
ment, and gave to Baldt eight notes, each in the amount of 


$15,625, for a total of $125,000. The first note became due 


on August 15, 1971 with the rest due quarterly thereafter. | 
There is no dispute between the parties with regard to any | 
notes due prior to November 15, 1972. The notes due November ra 


1972, February 15, 1973 and May 15, 1973 are those which the 


plaintiff herein seeks to declare in default. I respectfully 
submit that the notes are not in default. | 


4. Paragraph 2 of the July 7, 1971 agreement, in 
addition to providing for the cash payment and the giving 
of the notes in the amount of $125,000, provides that Tabet 


was to assume the liabilities of the Palmer Division except 


i 


for those enumerated in paragraph 2. Paragraph 2.3 of the 
agreement provides as follows: 


"2.3 The Palmer Assets generally described 

in Section 1 of this Agreement and the Palmer 
lly described in Section 2 
of Palmer and subject of the 


ver to the Company, and the 
Company shall purchase, acquire and accept ali 
of such assets as the same shall exist on the 
Closing Date other tha 


at the "Cash" and “Accounts 
transferred to the Company 
or exceed the "Accounts Payable" 
of Palmer as at June 30, 1971, then the difference 
between the "Accounts Payable" of Palmer and 
the "Cash" and "Accounts Receivable" of Palmer 
as at such date shall be deducted from the 
principal amount due under the Notes in inverse 
order of their maturity. Such account shall 
be maintained in a manner consistent with that 
employed in the preparation of the May 31, 1971 
balance sheet." 


A review of the next to the last sentence of paragraph 2.3 is 
critical to an understanding of one of the disputes between 
the parties. The next to the last sentence implies the 
understanding of the parties with regard to how the purchase 
price for the transaction was arrived at. It provides for 

a basic "wash out" of the liabilities assumed against the 


cash and the receivables. Thus, when the agreement was 


negotiated, and I participated in the negotiation of this 


agreement, it was understood between myself and Mr. James 


H. Hollyer, the plaintiff's executive Vice President, that 


the consideration given by Tabet to Baldt was for the inventory, 
593 


machines and equipment of the Palmer Division. Although 


Tabet agreed to assume certain liabilities of the Palmer 


‘Division, its agreement to assume those liabilities was 


based upon the understanding reached by the parties that 


, the assumed liabilities would be net of the cash and receivables 


of the Palmer Division on hand at the closing. 


Paragraph 2.3 of the agreement makes reference 


to the "balance sheet of Palmer as at May 31, 1971", a copy 


of which I annex hereto as Exhibit A of this affidavit. 


A review of that document shows that cash and receivables 


on hand in the Palmer Division as of May 31, 1971 totaled 


$123,000. The liabilities to be assumed by Tabet totals 


$121,000. The liabilities assumed net up at $96,000 in 


accounts payable, $20,000 in salaries, wages and other compen- 


sation and payroll taxes and payroll withholdings of $5,000. 


The May 31, 1971 statement which was prepared by the plaintiff, 


shows the statement on which we relied in consummating the 


agreement and clearly shows that the parties intended that 


the assets and liabilities "wash out". Additionally Baldt 


| 
and Tabet agreed that if the liabilities increased between 
| 


May 31, 1971 and June 30, 1971 to a point where they exceeded 


the assets Tabet would be entitled to set off the excess 


from the balance due on the notes. Thus, what we did was 


to net out the assumed liabilities against the cash and 


i 
} 
! 
the receivables and to pay $425,000 for the inventory and 
' the machinery and equipment of the Palmer Division. 


We did not receive any further statements until 


August 1971 when we received the June 30, 1971 statement 70a 
directly from the plaintiff. That statement showed that 

there was cash of $20,031.99 and accounts receivable of 
$98,679.87 for a total of $118,711.86 against accounts payable 
of $117,438.68 salaries, wages and other compensation of 
$20,591.18 and payroll taxes and payroll withholdings of 
$12,709.96 for a total of $150,739.82. Thus, as of June 

30, 1971, the date provided for in paragraph 2.3 of the 
agreement for determining whether there would be any offset 
against the notes, we claim there was an offset due of approxi- 
mately $32,027.96 the details of which I shall describe 

later in this affidavit. It should be noted that there 

is an apparent disagreement between the plaintiff and Tabet 
with regard to the interpretation of the next to the last 
sentence of paragraph 2.3 of the agreement. It is this 
disagreement which forms the basis of the instant dispute. 

We claim very simply that we are entitled to offset, among 
other things, from the notes, in inverse order of their 
maturity, the deficit between the cash and accounts receivable 
of June 30, 1971 and the accounts payable, salaries, wages 

and other compensation, payroll taxes and payroll withholdings 
as of June 30, 1971. The plaintiff claims we are not entitled 
to that deduction. 


As pointed out above, the $425,000 consideration 


ee a se eee 


which se agreed to pay for the inventory, machines and equipment 
of the Palmer Division was based solely upon the value placed 


upon those assets. The provision of paragraph 2.3 of the 


agreement allowing us a set off was based upon the under- 7 | 


standing that the accounts receivable and cash as of June 30, 
1971 would closely approximate the liabilities which we assumed. 
Thus, the next to the last sentence of paragraph 2.3 of 

the agreement allows us a setoff of the excess of the liabili- 
ties assumed over the cash and accounts receivable on June 
30, 1971. Since both sides to the transaction were dealing 
with the May 31, 1971 statement prepared by the plaintiff 
in negotiating and concluding the agreement and since that 
statement showed $123,000 in cash and accounts receivable 
and $121,000 in assumed liabilites, the wext to the last 
sentence of paragraph 2.3 was intended to assure Tabet that 


it would not be paying more than $425,000 for the assets 


purchased. We did not receive the June 30, 1971 statement 
until after August 13, 1971, the date it was mailed from 
Baldt, a month after the closing and therefore we did not 
know at the closing that there would arise such a great 
discrepancy between the cash and accounts receivable and 
the liabilities in one short month. The swing which the 
next to the last sentence in paragraph 2.3 was intended 
to protect us against turned out to be $32,027.96, representing 
an excess of $2,000 as of May 31 and an excess of assumed 
liabilities over cash and accounts receivable of $32,027.96 
as of June 30, 1971. 
Plaintiff attempts to read the next to the last 
sentence of paragraph 2.3 as merely applying to the line 


"accounts payable" on the May 31 and June 30, 1971 statements. 


. 


72a 
As of May 31, 1971, the accounts receivable and cash totaled 


' 
Using plaintiff's reading, an absurd result would occur. | 
$123,000 and the line "accounts payable" was only $96,000. | 
Plaintiff did not intend while we were negotiating to benefit 

us by $27,000 by transferring to us $27,000 more cash in 


receivables than liabilities. 


The first sentence of paragraph 2.3 of the agreement 


The Assumption of Liabilities agreement annexed as Exhibit F 
tc plaintiff's moving papers refers to the “assumption by the 
Company (the defined term for Tabet) of all of the liabilities 
and obligations of Palmer in the amount and manner and on the 
terms and conditions provided for in the Agreement". Both 
documents speak in terms of all of the liabilities (except for 
the excluded liabilities) which Tabet assumed. We negotiated 
the agreement based upon the assumption that the liabilities 
we assumed as of June 30, 1971 would be no more than the cash 
and receivables to us and that if they were we would receive 

a credit for those excess liabiliites in connection with the 
payment of the eight notes which fell due at quarterly invervals 
after the closing. Thus, it was our understanding that the 
term "accounts payable" in the agreement did not refer merely 
to line items on the May 31 and June 30 statements but refers 
to actual accounts payable by the Palmer Division. Certainly 
salaries, wages and other compensation were payables of the 


Palmer Division when we took it over. Certainly payroll 


| 
| 
refers to Tabet's assumption of "the seller's liabilities". 
: 
| 
| 
| 
| 
| 
| 
| 
| 
| 


taxes and payroll withholdings were payables of the Palmer 


Division when we took over the Division. What we understood 


paragraph 2.3 of the agreement as attempting to accomplish 


; agree that the intention of the agreement was to net out 


was a netting of the cash outflow then due against the 
cash and receivables. This understanding is further demon- 
strated by the definitions cortained in paragraph 2.2 re- 

lating to certain other liebi. cies of the Palmer Division. 


5. The plaintiff in the affidavit of Mr. Hollyer 


completely ignores the negotiations between Baldt and Tabet 


by simply relying upon the iine items in the May 31 balance 
sheet. Plaintiff is attempting to ienore the realities 
of the situation and the clear intencion of the parties. 
Nowhere in plaintiff's affidavit in support of its motion 
for summary judgment does the plaintiff refer to the intention 
of the parties. If there is a disagreement with regard 

. the meaning of paragraph 2.3 of the agreement, then I 
submit it is inappropriate for this Court to determine the 
intention of the parties on a summary motion such as this. 
I am advised by our counsel that we are entitled to discovery 
on the issue of the intention of the pa.cies so that the 
meaning of paragraph 2.3 can be presented to a trier of 
fact. I do not mean to imply that we attack the credibility 
of plaintiff's Executive Vice President. However, plaintiff's 
Vice President's affidavit totally omits any discussion 
of the negotiations leading up to the claim and the mutual 
intention of the parties. It is very possible, although 
improbable, that a trier of fact will have to determine 
whether there was a mutual mistake as to what paragraph 
2.3 meant. However, I do not believe that there was such 


a mistake and I believe that the plaintiff will have to 


the cash in as against the cash out. Certainly, it was 
not the parties intention that we, as buyer, should assume 
an additional $32,027.96 of liabilities as a result of one 
month's operations since the May 31, 1971 statement showed 
cash in as against cash out as almost equal. 

6. If plaintiff contends that buyer was to assume 
this additional $32,027.96 of liability, then I submit that 
there may have been a material omissica in connection with 
the negotiations which would give us a defense to all of 
the notes. The agresment was closed on July 7, 1971. The 
May 31, 1971 sta: ment showed accounts payable of $96,000. 
However, the June 30, 1971 statement showed accounts payable 
of $117,438.68, an increase of $21,438.68 or almost 22%. 
Obviously such a substantial increase in the accounts pay- 
able was a material change in the condition of Palmer. 

If the plaintiff's interpretation is right, that we were 
to assume and pay sur that material change, then I submit 
that the plaintiff was under an obligation to advise us 

of that material increase in the accounts payable before 
consummating the transaction of July 7. The plaintiff did 


not so advise us of that change and I submit that the reason 


that the plaintiff did not advise us was because the agreement 


in paragraph 2.3 contemplated the set-off as outlined in 


my affidavit. Nor did the plaintiff advise us prior to 


74a 


| 


| 
| 


the closing that there was a decline in the cash and receivables’ 


from $123,000 to $117,800. The decline in the cash and 


the receivables coupled with the .ncrease in the amount 


| 


Sp, 


5 


a 


£ the payables due as of June 30, 1971 provided the swing 


of $32,027.96 which we understood was to be a set-off as 


against the notes as provided for in paragraph 2.3 of 75a 


" the agreement. 


Fis The June 30, 1971 statement showed accounts 


, payable of $117,438.68. That amount was incorrect. After 


taking over the Palmer Division we determined that there 

was an additional $9,439.92 due creditors of the Palmer 
Division which was also deducted from the amount due on the 
notes; a deduction which the plaintiff now claims is incorrect. 
An analysis of the total of $9,570.12 is contained on page 

3 of our counsel's letter to plaintiff dated November 15, 

1972 which is annexed to plaintiff's moving papers as Exhibit 
C. That letter is a reconciliation of the d-ductions taken 


from the November 15, 1972 note which the plaintiff claims 


is in default by reason of the deductions. Certainly, paragraph 


2.3 of the agreement, even under plaintiff's analysis, would 
allow for that deduction since the total of the line “accounts 
payable" of $117,438.68 as against the total cash in accounts 
receivables of $117,879.20 leaves only a credit of $440.52 


as against the additional receivables cf $9,570.12. (This 


calculation is assuming that the only cffset was to be in 


connection with the line accounts payable.) 


8. In the May 39, 1971 statement there is an 


Ww 


item entitled "salaries, wages, and other compensation of 


$20,000. In the June 30, 1971 statement, that amount is 


76a 
stated to be $20,591.18. It actually turned out to be accrued 


payroll and vacation pay and not current payroll as represented. 
The amount was never disclosed to us during the negotiations 

or in the May 30, 1971 statement upon which the negotiations 
were based as accrued payroll and vacation pay. Tabet has 
received substantial claims by former employees of Palmer 

wio claim that Tabet is obligated to pay their accrued vacation 
pay as a liability assumed pursuant to the agreement. As 

such, Tabet is entitled to deduct this amount from the notes 
pursuant to the setoff provision contained in paragraph 2.3 of 
the agreement. 

In addition to the items above, further items des- 
cribed as employees' bond deductions -in the amount of $232.63 
and payroll taxes which have been paid in the amount of 
$11,366.28 are items that qualify pursuant to the agreement as 
liabilities assumed which Tabet is entitled to deduct from the 
balance due on the notes. Three further items which were not 
disclosed as accounts payable, namely, Emil Henker in the 
amount of $152.03, McCullagh Leasing Co. in the amount of 


$155.65, and an insurance liability of $6,876.37 to Johnson & 


In addition, Baldt refused to recognize these items as those 


subject to offset contrary to the provisions of the agreement 


! 
i 
i 
| 
! 
| 
Higgins, were undisclosed as payables to be assumed by Tabet. | 


i 
1 
a 
i 


77a 
9. It is interesting to note the difference 


between the payroll taxes shown on the May 31, 1971 as 
opposed to that which appears on the June 30, 1971 statement. 
The May 31, 1971 statement shows payroll taxes at $5,000. 

The June 30, 1971 payroll taxes are $12,709.90. The difference 
of $7,709.96 represents an increase of over 150%. If 
plaintiff's reasoning is to be taken at face value, then 
Tabet as the buyer, would have to absorb this rather enormous 
one month increase. Tabet relied upon the May 31, 1971 
statement and sought to protect itself against any such 
increase by providing in the agreement that all of the 

cash out assets at June 30, 1971 would be offset against 

the cash in items of June 30, 1971. Plaintiff's reasoning 
would have us absorb an increase of over 150% during a 

one month period. The increase was occasioned during 

the plaintiff's operation of the business and according 

to plaintiff's assertions Tabet is without any right of 
recourse against it. Paragraph 2.3 of the agreement was 
negotiated for the purpose of allowing Tabet to protect 

it against such increases. When we closed on July 7, 

1971 Tabet did not know the financial condition of Palmer 

of June 30, 1971. 


10. One of the assets transferred to Tabet 
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pursuant to the agreement was Palmer's receivables as 


of June 30, 1971. Paragraph 5.2 ot the agreement, which ies. 


contains the representations and warranties of the seller, 
provides: 

"5.2 The Seller has on the Closing Date 

good and valid title to, and the unqualified 

right to sell, transfer, assign and deliver 

to the Company, all Palmer Assets to be 

sold..." 

Paragraph 5.5 which also relates to the representa- 
tions and warranties of the seller, provides: 

"5.5 The accounts receivable of Palmer to be 

sold and transferred hereunder are bona fide 

accounts receivable, and are good and collectible 

on the Closing Date in their full amount net 

only of the established reserves on the Closing 

Date." 

The June 30, 1971 statement shows accounts receivable 
of $98,679.87 as of May 31, 1972, $2,713.90 of the receivables 
proved uncollectible and as of the date of this affidavit 
have in fact not been collected. Additionally there are 
customer claims with regard to certain of the receivables 
from the period of operation of the Division by the plaintiff. 
Since the plaintiff guaranteed the collectibility of 
those receivables, we are entitled to and have taken a 
set off against the notes. 

11. In accordance with our counsel's letter 


of November 15, 1972 (annexed plaintiff's moving papers 


as Exhibit C), we tendered our check for $5,538.02 with the 
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endorsement "Final Payment". Included within that check 79a 
was interest due on the November 15, 1972 note. Based upon 
the credits which we deducted pursuant to paragraph 2.3 of 
the agreement we have paid all of the interest which is due 
to plaintiff on the notes and plaintiff's claim that we are 
in default of interest is not correct. 

12. The November, 1972, February, 1973, and May, 
1973 notes were in the amount of $15,625 each for a total 
of $46,875. In addition we computed the interest due, based 
upon the credits of $959.83, for a total of $46,834.83 due 
as of November 15, 1972. From that, we took a total credit 
of $42,296.81 leaving a balance due of $5,538.02. The credits 
were to be taken in inverse order of maturity of the notes. 


Since only $5,538.02 was due in its entirety, the May 15, 


The February and May notes were for a total principal amount 
of $31,250. The balance of the credit of $11,046.81 was 
applied to the November, 1972 note for $15,625 plus interest 
of $959.83. Thus leaving a total of $5,538.02 due to Baldt 
as of November 15, i972. 

13. Thus, we respectfully cuvbmit that the tender 
of the check of $5,538.02 was in full satisfaction of Tabet's 
obligation to the plaintiff pursuant to the agreement and 
the notes. Plaintiff claims otherwise. Baldt asserts that 
the agreement does not provide for the credits and offsets 
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1973 and the February 15, 1973 note should be cancelled. | 
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discussed in this affidavit. Such a claim, I respectfully 
i 


submit, requires a determination of the intention of the parties 


| 
| 80a 
: with regard to the negotiation and execution of the agreement. 


| 

| The plaintiff ignores the fact that it fziled to disclose 

|! 

} two material items -- the $20,591.18 due as accrued payroll 


and vacation pay and the $9,570.12 of additional trade accounts ; 


due as of June 30, 1971, neither of which appeared on the 


May 31, 1971 statement. If the failure to disclose those 
two amounts is not, at trial, determined by the trier of 
fact to be a material omission, at the very least these 
items are allowable as offsets against the notes as was 
agreed. There are, I respectfully submit,material issues 
which require a full trial. Summary judgment should not, 
I respectfully submit be granted in these circumstances. 


Tabet tendered payment of all that is due the plaintiff. 


rth aay of AAgcH , 1973 


Notary Pubic 


My commission expires: February 25, 1975 


| 
| 
| 
| 
| 
| 
| 
| 
| 
{ 
| Sworn to before me this 
| 
! 
' 
| 
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UNITED STATES DISTRICT COURT es S aS. 
SOUTHERN DISTRICT OF NEW YORK “aE AT -e &™ 2@ 
we ween ene n en en ween nee naanes > x bs Lag 
BALDT CORPORATION, : =o 
7 S 
Plaintiff, : 73 Civ. 661-XcHT) 


-against- H i 3 Gg ae 


TABET MANUFACTURING COMPANY, INC., : 
Defendant. : MEMORANDUM 


TENNEY, J. 


Defendant Tabet Manufacturing Company, Inc. (hereinafter 


"Tabet") moves pursuant to Fed. R. Civ. P. 12(b) to dismiss the 
within action for improper service of process. Plaintiff Baldt 
Corporation (hereinafter "Baldt") moves for summary judgment 
pursuant to Fed. K. Civ. P. 56. For the reasons cited infra, 
both motions are denied. 

On July 7, 1971, Baldt and Tabet (a corporation orga~ 
nized under the laws of the State of Virginia and maintaining 
its principal place of business there) entered into an agree- 
ment whereby Baldt sold to Tabet its Palmer Electric and Manu- 
facturing Co. Division (hereinafter "Palmer"). At the closing 
of the sale, which took place in New York City on that same 
date, the agreement was sigred by Hughes D. Barton, a Vice- 
President of Tabet and attested to by Vincent J. Mastracco, 
Jr., as Assistant Secretary of Tabet. Part of the considera- 


tion for the sale consisted of eight notes, each in the amount 


'e 


of $15,625 plus accrued interest, and due, respectively, 
August 15 and November 15, 1971; February 15, May 15, August 
15 and November 15, 1972; and February 15 and May 15, 1973. 
The principal amounts of the notes due prior to November 15, 
1972, were paid in full. The notes due November 15, 1972, 
February 15 and May 15, 1973, are those which Baldt herein 
seeks to declare in default. 

Tabet's motion to dismiss the action for improper ser~- 
vice requires only brief comment. The present action was com- 
menced in the Supreme Court of the State of New York, County 
of New York on January 22, 1973, with service upon Tabet of a 
Summons and Notice of Motion for Summary Judgment in Lieu of 
Complaint pursuant to N.Y. C.P.L.R. § 3213 (McKinney 1970). 
Service upon Tabet was made by esrvice on Vincent J. Mastracco, 
Jr., Esq., Assistant Secretary of Tabet. Thereafter the action 
was removed by Tabet to this Vaited States District Court. 
Tabet contends that service of process upon Mastracco was im- 
proper since Mastracco, an attorney for the corporation, had 
been elected as Assistant Secretary on July 6, 1971, solely 
for the purpose of executing, along with the Vice President of 
Tabet, notes, agreements, and other documents pertaining to 
the acquisition by Tabet of the Palmer assets. There is, how- 
ever, no evidence that Mastracco resigned or otherwise termi- 
nated his office between July 6, 1971, and January 22, 1973. 
Section 311" of N.Y. C.P.L.R. (McKinney 1972) states in relevant 
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part: 


"Personal service upon a corporation ... shall be made 
by delivering the summons as follows: 


1. upon any domestic or foreign corporation, to an 
officer, director, managing or general agent, or cashier 
or assistant cashier or to any other agent authorized by 
appointment or by law to receive service .... " 

There can be no dispute that an assistant secretary is 

an "officer" of the corporation within the meaning of § 311. 
Since Mastracco was still an officer at the time he was served, 
the original purpose behind his election some eighteen months 
earlier is hardly relevant. Moreover, when he was served, he 
was attending a meeting in New York on behalf of Tabet at the 
offices of Baldt in an attempt to settle the controversy giving 
rise to the instant litigation. Even if it could be argued 
that service did not comply with the literal terms of the ap- 
plicable statute, it certainly gave fair and adequate notice 

to Tabet of the commencement of an act‘on against it. Accorde- 
ingly, the motion to dismiss for improper service must be denied, 

Turning now to Baldt's motion for summary judgment, it 

seems clear that even though no complaint has been filed in 
this court, a motion for summary judgment can be entertained. 
Istituto Per Lo Sviluppo Economico Dell' Italia Meridionale v. 
Sperti Products,Inc., 47 F.R.D. 310, 312 (S.D.N.Y¥. 1969). In 
this connection, it also is clear that the action was properly 
brought in the state court pursuant to N.Y. C.P.L.R. § 3213 


since the notes upon which the action is based are clearly in- 
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struments for the payment of money only, within the terms of 
that statute. However, the motion for summary judgment herein 
must be determined by federal standards. Istituto Per Lo 
Sviluppo Economico Dell’ Italia Meridionale y. Sperti Products, 
Inc., supra, 47 F.R.D. at 316. 

| Under the agreement of July 7, 1971, already referred 


to, Baldt agreed to sell certain enumerated assets of Palmer 
to Tabet, and Tabet agreed to assume the liabilities of Palmer 
to the extent provided therein. Reference was mad to the May 
31, 1971, balance sheet of Palmer. In consideration of the 
sale Tabet paid to Baldt $300,000 in cash at the closing on 
July 7, 1971, and also gave Baldt the eight notes totalling 
$125,000 referred to supra. With respect to the assumption by 
Tabet of Palmer's liabilities, paragraph 2.3 of the agreement 
stated that 
"[4]n the event that the 'Cash' and ‘Accounts Receivable’ 
of Palmer transferred to [Tabet] do not equal or ex- 
ceed the ‘Accounts Payable’ of Palmer as at June 30, 
1971, then the difference between the ‘Accounts Payable’ 
of Palmer and the 'Cash' and ‘Accounts Receivable’ of 
Palmer as at such date shall be deducted from the prin- 
cipal amount due under the Notes in inverse order of 
their maturity, Such account shail be maintained in 
a manner consistent with that employed in tho prepara- 
tion of the May 31, 1971 balance sheet." 
It is the contention of Tabet that the parties used the 
May 31, 1971, balance sheet as the basis for the sale negotia~ 
tions and that that balance. sneet indicated that the accounts 
payable netted out against cash and accounts receivable. Tabet 
further contends that it was purchasing the assets of Palmer 
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for a total of $425,00. made up of the cash and notes referred 
to, and no more--and that since the agreement was originally to 
close o, July 1, 1971, it was provided that if the June 30, 1971, 
statement showed that the accounts payable assumed by Tabet ex- 
ceeded cash and accounts receivable, it would have the right to 
set off and deduct any excess accounts payable from the princi- 
pal amount of the notes. 

When Tabet received the June 30, 1971, balance sheet of 
Palmer in August 1971 after the closing, it discovered that that 
balance sheet showed markedly different amounts than those dis- 
closed on the May 31, 1971, balance sheet in that the liabilities 
of Palmer exceeded cash and receivables by over $42,000 on June 
30, 1971, whereas they had netted out on the May 31, 1971, 
balance sheet. Accordingly, it attempted to set off the over- 
age against the $46,375 due on the notes, thereby precipitating 
the instant law suit. 

It seems clear from the affidavits filed herein that 
interpretation of the agreement between Tabet and Baldt cannot 
ve dotermined on a motion for summary judgment. For example, 
Baldt contends that the t -m "Accounts Payable" does not in- 
clude accrued payroll and vacation pay, bond deductions and 
payroll taxes since these items are included under separate 
listings other than as "Accounts Payable" in the balance sheet, 
On the other hand, Tabet contends that the term “Accounts Pay- 


able" in the agreement did not refer merely to line items on 
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the May 31 and June 30, 1971, balance sheets but refers to 
actual accounts payable by Palmer. Further, Tabet contends 
that the term "Palmer Liabilities" means only the line item 
"aecbunte Payable", that, accordingly, Tabet had no right to a 
set off as of the closing date, and, in effect, tha: the $42,000 
overage was part of the consideration for the consummated sale. 

It seems clear that at least the terms "Accounts Pay- 
able" and “Palmer Liabilities" are ambiguous and that a triable 
issue of fact exists. Painton & Co. v. Bourns, Inc., 442 F.2d 
216, 233 (2d Cir. 1971); Aetna Casualty & Surety Co. v. Giesow, 
412 F.2d 468, 471 (2d Cir, 1969); Lemelson v. Ideal Toy Corp., 
408 F.2d 860, 864 (2d Cir. 1969). 

Tabet's motion to dismiss for improper service and 
Baldt's motion for summary judgment are denied. 


So ordered. 


Dated: New York, New York 
June 18. 1973 
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BALD'T CORPORATION, 
Plaintiff, 


~against- 73 Civ. 661 (CHT) 


TABET MANUFACTURING COMPANY, INC., 
Defendant. 
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FOOTNOTE 


1. The question of whether proper service of process was made 
must be determined on the basis of New York law. Electronic 


Race Patrol, Inc. v. National Trailer Convoy, Inc., ISI F. 
Supp. 304 (S.D.N.¥. L9OL). 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


be ik a tal es AO ei ee ah Ns ne es Ss ach Sewn awanannnay 
BALDT CORPORATION, 
Plaintiff, 
-vs- 42° Cte, 661 


=» 


TABET MANUFACTURING CO., INC., TRANSCRIPT OF 


TRIAL 
Defendant 


Before: 


HON. CHARLES H. TENNEY, 
District Judge 


New York, New York 
June 14, 1974--10:%2 a.m. 


APPEARANCES : 


OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER, ESQS., 
Attorneys for the Plaintiff 

BY: JUPITH S. KAYE, ESQ., and 
JOSEPH C. KAPLAN, ESQ., of Counsel 


REAVIS & McGRATH, ESQS., 
Attorneys for the Defendant 
BY: JAMES R. COLEY, ESQ., of Counsel 
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2 THE COURT: I don't have a pre-trial memorandum 


3 from the defendant but I do from the plaintiff. 

4 MR. COLFEFY: I represent the defendant and my name 

5 is James Coley. I was -under the impression when we were 

6° last in your Honor's chambers we would file post trial briefs 
7 if necessary in the matter. 

8 THE COURT: All right. I assume everybody is going 
9 to file a post trial brief. 

10 MR. COLEY: We raised the issue as to the parole 

11 evidence rule and the admissibility of parole evidence and 

12 ambiguity. 

13 THE COURT: You already /iave a ruling by the 

14 Court of possible ambiguity that would seem to dispose of 

15 that issue. 

16 MR. COLEY: Thank you. 

17 MRS. KAYE: May I make a brief statement? My name 
18 is Judith Kaye and I am representing Baldt Corporation which 
19 is the plaintiff in this action. As you know, this suit is 
20 based on a purchase aqreement where Baldt sold to the defend- 


Tabet, 


ant, a business known as Palmer Electric, a division 


of Baldt on July 7, 1971 and the defendant Tabet assumed 
certain current liabilities of Palmer and also agreed to 


pay Baldt the sume of $425,000, 


$300,000 in cash and $125,000 


in a series of eight notes payable quarterly. 
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Yabet has defaulted on the payment of the last 
three notes and that is the amount in contest in this case. 
THE COURT: I have had the motion for a summary 
judgment and I know what the facts are, the alleged facts. 
MRS. KAYE: I want to have a very brief statement 
about the issue of ambiguity and parole evidence in the 
light of your Honor's ruling and, of course, we are here 
today to present evidence on the issue of ambiguity and we 
have had discovery which the defendant felt was necesssary 
and we are here to tell our story. 
We do wish to state our position that we hope you 
will find that the contract is clear on its face and that 
you will find that by virtue of the interpretation clause 
and the as is clause, both of which are clearly set out in 
that agreement that extrinsic evidence of fraud and extrinsic 
evidence which would seek to alter the terms of this contract 
are improper and inadmissible. We will have objection to 
the introduction of such evidence by the defendant. 
THE COURT: On the issue of fraud you mean, fraud 
in the inducement? 
MRS. KAYE: It is hard to say since, as you know, 
this was brought on as a motion for summary judgment in lieu 
of a complaint and we don't actually have a complaint and 


an answer in this lawsuit and all we have is the aroma of 
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fraud and the opposition papers of the defendant to suggest 


that. 


THE COURT: You mean there is no allegation but 
really an aroma of fraud? 

MRS. KAYE: The defendant says if indeed the 
contract means what it says, then he was misled and this 
issue we feel most strongly -- 

THE COURT: We don't have a jury but I am not going 
to get into a lengthy discussion of fraud. 

MRS. KAYE: Your Honor, we would like to call our 
first witness, Mr. James Hollyer. 

THE COURT: I would like to refresh myself with 
respect to the pleadings in this case. 

MRS. KAYE: You don't have any pleadings, we have 
a motion for summary judgment in lieu of the complaint. 

THE COURT: Based on the pleadings in the State 
Court? 

MRS. KAYE: No, which was brought in the State 
Court by that procedure. There never actually was a complain 
and never actually an answer and the defendant's opposition 
is stated in his opposition to the motion for summary judg- 
ment. 

MR. COLEY: I think we might be able to clear this 


up, I don't think we are going to proceed on the question 
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of fraud and I think your Honor is correct at this point 


and all that we have in terms of the contract is whether 


there is any ambiguity as to what the parties meant by these 


terms. 


THE COURT: All right, that clarifies that. 

I usually try cases on -'.2 basis of a complaint 
and an answer. 

MRS. KAYE: This is a bit unorthodox. 

THE COURT: If the parties don't object, I think 
the proper procedure would have been after motion for 
summary Judgment was denied is to file a complaint and an 
answer. We will go ahead the way we are. 

JAMES HH. HOLLYER, called as a witness 
by the plaintiff, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION 


BY MRS. KAYE: 


Q Mr. Hollyer, what is your present employment? 

A President of Baldt Corporation. 

Q Did you have that same employment in July of 1971? 
A In July of 1971 I was executive vice-president 


of the corporation. 


Q Will you briefly describe your responsibilities 


in July 1971? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Hollyer - direct 

A Yes. I was chief operating officer of the 
corporation and staff functions in New York City and the 
head of our operating units reported to me. 

Q What is the business of Baldt? 

A We are a public company and we have four lines 
of business. We are the country's only manufacturer of 
heavy duty anchor chains for ships. We have a business which 


makes yarn packages of fine denier nylon and polyester and 


we do plastic engineering and plastic parts production and 
we have a tire division business. 

Q What was Baldt's sales and net income during 1973? 

1973 the sales were $23,950,000 and the earnings 

were $571,000. 

Q Is it a listed company? 

A Over-the-counter. 

Q Did you at one time own what was known as Palmer 
Ilectric & Manufacturing Company? 


A Yes. 


Q Do you still own that? 


A No. 

Q What was the business of Palmer? 

A A manufacturer of shipboard electrical enclosures, 
large metallic enclosures which contained electrical 
components suck as switches, relays, the purpose of which 


& 
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was to shield these electrical componenets from severe seas, 

Wabi’ and other environment on board ships. 
Q When did you dispose of Palmer? 


A July 7, 1971. 


Q At that time, Mr. Hollyer, who was your largest 
competitors? 
A The larges competitor was Tabet Manufacturing. 


There was a company called Nelson that competed to a some- 
what lesser degree and also a company called Petts which 


went out of business roughly in that period. 


Q Tabet is the defendant in this action? 
A Correct. 
9) Did Baldt purchase the business of Palmer from 


someone else or start up the business? 
A No, Baldt purchased that business prior to my 
e 
joining the company, but it purchased it in October lst cf 
1969, I believe, for somewhat over $2,000,000 in cash. 
Q How much was the business sold to Tabet for? 


A $425,000. 


MRS. KAYE: I would like at this time to have this 


marked for identification, an agreement dated July 7, 1971 
between Baldt and Tabet. 
{Plaintiff's Exhibit 1 marked for Identification] 


THE COURT: I take it there is no objection? 
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Hollyer - direct 

MR. COLEY: No objection. 

[Plaintiff's Exhibit 1 received in Fvidence) 

MRS. KAYE: I would like to offer an agreement 
called assumption of liabilities dated July 7, 1971. 

MR. COLEY: No objection. 

THE COURT: Received. 

[Plaintiff's Exhibit 2 received in Evidence] 

MRS. KAYE: I would like to offer in evidence a 
statement of consolidated financial condition of Palmer 
Electric dated May 3l, 1971. 

MR. COLEY: Your Honor, I believe that is an exhibit 
to the agreement, is that correct? 

MRS. KAYE: Since it is appended it is most assur- 
edly referred to. 

MR. COLEY: No objection. 

THE COURT: Received. 

[Plaintiff's Exhibit 3 received in Fvidence] 

MRS. KAYE: I would like to offer as Plaintiff's 
Exhibit 4 a statement of consolidated financial condition 
of Palmer Electric as of June 30, 1971. 

MR. COLEY: No objection. 

[Plaintiff's Exhibit 4 received in Evidence] 

MRS. KAYE: May the whole thing be marked including 


the letter attached to it? 
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THE COURT: All right. 
MR. COLEY: No objection 
THE COURT: The agreement itself is Exhibit 1, 


the assumption of liabilities is Exhibit 2, the statoment of 


"May 31 is Exhibit 3 and we have now Exhibit 4? 


MRS. KAYE: We do, your Honor, and that is a letter 
dated July 22, 1971 to Tabet Manufacturing Company enclosing 
the statement of consolidated financial condition of Palmer 
as of June 30, 1971. 

THE COURT: There is no objection? 

MR. COLEY: No. 

(9) Looking at Exhibit 1, Mr. Hollyer, is that the 
agreement entered into between the parties for the sales 


of Palmer? 


A Yes. 
Q Exhibit 2, could you tell us what that is, please? 
A The -essumption of liabilities in connection with 


the same transaction. 

Q Can you identify Exhibit 3, sir? 

A Yes. Exhibit 3 is the statement of consolidated 
financial position of Palmer Electric as of May 31, 1971. 

Q I call your attention, Mr. Hollyer, to page 3 of 
Exhibit 1, the provision 2.3 which continues onto page 4 


and you will note it refers to the balance sheet dated as 
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2 of May 31, 1971. 

3 Is this the balance sheet to which reference is made 

4 ir ae agreement? 

5 A Yes, it is, Exhibit 3. 

6 Q There appears to be some handwriting on Exhibit 3. 
7 Can you identify that handwriting? 

8 A Yes, I can. 

9 Q On page 1? 

10 A On page l, in the uppe~ corner the initials of 


Hughes Burton and myself. 


12 Q Who is Hughes Burton? 


13 A Vice-president and general manager of Tabet 

14 Manufacturing. 

15 Q Do you know when those initials were placed on 
16 page 1? 

17 A is he time of the closing on July 7, 1971. 

18 ) Is th e handwriting on page 2 as well? 

19 A Yes, e 2. 

20 Q What is that? 


The same sets of initials. 
Q Were those placed at the same time? 


A Yes, sir, also at the same time as were the inked 


a 


lines that appear in the far right columns were placed on 


there. 
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MR. COLEY: May I see if this is the original? 
Thank you. 
Q Turning to Exhibit 4, Mr. Hollyer, I would like to 
call your attention to the provision in the agreement 
Exhibit 1 designated 2.4 beginning on page 4 and you will 
note hat that paragraph reference is made to a balance sheet 
as at July 30, 1971. 


Is Exhibit 4 the balance sheet referred to in that 


paragraph? 
A Yes, it is. 
Q Were both of those sheets to your knowledge pre- 


pared by Palmer? 

A Yes, they were. 

Q Do you know for a fact that the line items in the 
May balance sheet were made up of the same categories as the 
June balance sheet? 

A Yes, they arc the same categories. RBotl: statements 
were made from the same sets of records by the same people. 

Q But the same kind of information would go into the 


accounts receivable in the May balance sheet as in the June 


balance sheets? 
A Yes. 


Q Did you participate in the negotiations leading 


up to the sale of valmer to Tabet? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


#* | : 


Hollyer - direct 
Yes, I did. 
Did anyone from Baldt work on those negotiations? ~ 
No. 
With whom in Tabet did you negotiate? 

A Mike Tabet and Hughes Burton. 

Q Before we leave the exhibits, Mr. Hollyer, on 

16 of Exhibit 1 -- 

A Yes. 

Can you identify those signatures? 

A Under the words Baldt Corporation my signature 
and title. To the left of it is Ernest Lorch, secretary of 
the Baldt Corporation and also our general counsel. 

@) Was he representing you in this transaction? 

A Yes, he was. 

The signature under Tabet Manufacturing is Hughes Burton, 
vice-president, and Vincent Mastracco, as assistant secretary 
and at that time he was also representing Tabet Manufactur‘ng 
as counsel. 

Q In this transaction? 


A In this transaction. 


Q Mr. Hollyer, who first contacted whom about the 


sale of Palmer to Tabet? 
A Shortly after I joined Baldt Corporation in Apral 


of 1970 a letter cz-e in from Tabet Manufacturing and in it 
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Tabet evidenced interest in the purchase of Palmer. 

I remember it quite well because it was one of the first 
assignments I was given by the president of the corporation 
and I followed up on it by calling Tabet rianufacturing -- 

I don't recall whetner I talked to Hughes or Mike Tabet and 
arranged to go down there shortly after that and met them 
to discuss it. 

Q Can you briefiy outline the negotiations leading 
up to the sale? 

A The negotiations took place over a long period and 
with some substantial intervals in-between. 

Between the summer of 1970 and July of 1971 I made 
several trips to Tabet Manufacturing in Norfolk. We held 
some telephone conversations and also Mr. Burton and 
Mr. Tabet came to New York once and also were up at Palmer 
once. 

In the fall of 1970 it became readily apparent that the 
business of Palme: was deteriorating rapidly and this 
initiated a decision on our part that we should proceed with 
the sale whether to Tabet or to some other interested party. 

Q What did you pay for Palmer? 

A Just slightly over $2,000,000 in cash. 

Q In 1969? 


A In 1969. 
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Q You said the business had deteriorated? 
A It was losing money steadily and my analysis was 


that the prognosis was not good so we decided as a corporate 
decision in the fall of 1970 that we would dispose of Palmer. 
When I first talked with the people at Tabet, obvious- 
ly I was interested in getting our book value out of it, 
namely, $2,000,000. They were not at all interested in it 
at $2,000,000. 
During the fall we discussed a couple of times tentative 
numbers in the four million bracket but they were highly 
tentative. In part they were highly tentative because I was 
talking with some other companies to see if I could get a 
feel of ‘nat the business might be worth. 
At the end of 1970 Baidt Corporation decided that we 


would segregate Palmer as a business awaiting dispostion, 


‘that we would take a write down on our books of its value 


and we wrote the value down to a value of $600,000 which 
put us ata substantial loss in our 1970 operations but we 
felt we should <. =. «:d we pwt the value at $600,000 which 
we considered to be tie minimal disposal value. 

Q That is th: .sast you would ‘t:ake for it? 


A That is the least that it ought to be worth to 


anybody. 


| 
| 


Then early in 1971, particularly after that $600,000 
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figure became public k:uowledge, which of course it did when 
we announced it, then I proceeded to discuss with Hughes 
Burton and Mike Tabet whit we could realistically do within 
that range. 

There were several phone calls and minor trips but the 
real, definitive negotiating took place on July lst when I 
went down to Norfolk because we all agreed by telephone that 
if we were going to do something we should do it right then 
before we got in the vacation period and before the business 
worsened any more. 

Q What happened on July lst? 

A I went down to Norfolk and I met with Hughes Burton 
and Mike Tabet. We reviewed the financial situation at 
Palmer meaning I had the operating results as of the end of 
May and discussed how they could buy the business and Baldt 
could windup with its $600,000. | 

Q You said the operating results at the end of 
May. Did you refer to the balance sheet, Exhibit 3? 

A T had the balance sheet which does show the operat- 
ing loss for the year on it but I also had the statement 
of earnings, the profit and loss figures for the months up 
to the end of May and some other information about what the 
orders were and the contracts we had. 


Q Did you reach agreement on July lst? 
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A Yes, we did and the agreement was on the basis 
that the $600,000 which was the amount that basically I had 
to recover on the sale of Palmer would be achieved by the 
$170,000 which I felt I could realistically get out of the 
buildings and real estate which Tabet Manufacturing did not 
need. 

I started negotiating with $150,000 in mind based on 
an appraisal but after we talked for a while something had 
to give and they came up from their numbers and I came down 
from mine. I put it on the basis that the corporation 
would realize $175,000 from the real estate and they would 
pay to Baldt $425,000, $300,000 in cash and $125,000 being 
eight notes. 

Q If Tabet was not purchasing the land and building, 
Mr. Hollyer, what exactly is they were buying when you say 
they were buying Palmer? 

A All right. When we first began to talk, and I go 
back to 1970, it wes a little bit unclear as to who would 
be buying what. But very quickly what it did evolve to was 


their initial interest was in the inventory which at that 


time was something in excess of $1,000,000 and the tooling 


to make a number of products similar to what they were 
making but not identical; tools for stamping metal products, 


plastic parts, that type of thing, and the good will of the 
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company in that it hod a lot of approvals of military products 
the Navy which was a big customer and these approvals take 
a long time to get. 

So if they bought Palmer and bought the inventory and 
tools and these approvals, they had the major portion of 
what they wanted. 

From Baldt's side here was a business up in Massachusetts 
which was losing money, which we had decided to sell and 
on which we were carrying a $600,000 asset. It would have 
been totally impractical from our standpoint to sell pieces 
“of it, let us take the inventory of just tools, because we 


would then have wound up with open contracts to fulfill and 


with bits and pieces of machinery and equipment, that just 


would have been financially, if I might use the word, a 
disaster and we would have spent a couple of hundred thousand 
dollars finishing that off. 

So it was felt it was better for me to come down some- 
what on the price and have them take the whole operating 
company except for a few things that we did agree to keep. 

Now, the things we agreed to keep were things that 
were not directly involved in the operating of the company 
or the filling of orders. For example, there was a pension 
program up there which was tied in to the purchase and sales 


agreement when we bought the company. We agreed to keep 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


'csa 


1 ards Hollyer - direct 18 

2 that as a Baldt corporate obligation ard not attempt ww 25S 
3 it on. 

4 We, of course, agreed to keep the real estate, the land 
5 and buildings. We did allow rent-free use for 120 days and 

6 said if they needed longer than that, they could have £€ 

7 We agreed to keep certain insurance payment requirements 
8 and certain prepaid insurance balances because they were 

9 tied in with our corporate insurance program ane really 

10 could not be transferred to another person. Those are the 


11 principal things. There were some smalier. 


12 Q At that time was it the intrent to continue the 

13 business of Palmer or put Palmer out of business? 

14 A Well, it was their intention to continue the 

15 manufacture anc sale of products to customers and to keep 

16 the aprrovals alive which it could use and have the Palmer 
17 name but they did not slan te continue operating in 

18 Massachusetts for a long period of time since they aiceady 
19 had a factory in Virginia which was really a better factory 
20 than the one in Massachusetts. 

2} ' @) In other words they were going to bring ihe opvera- 


. down to Tabet in Virginia? 
Right. 

Q Have you completed your description of the agree- 
ment reached on July lst? 
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A No. We had a couple of other questions that came 


up after we a. ived at the price. 

Mike Tabet felt they wanted to have in the agreement a 
protection because he was concerned that a couple of things 
might happen. He was concerned that the cash that came into 
the business through the collection of accounts receivable 
could be siphoned off and not used to reduce the debts of 
the corporation. That was a valid ccnsideration. 

He also wanted to be sure that no foolish buying of 
things like expensive metal closures and electricél products 
would take place. He would have his niotection on that. 

He also wanted to be sure that +> 1 the -:counts receiv- 
able stayed in that operating unit. These were all valid 
considerations and so we agreed that the balance that he 
asked for, he asked for it specifically was we would guarantee 
that the accounts receivable and the cash would rot be less 
than the total amount of the accounts payable. 

Q You agree: to this at the July lst meeting? 

A Yes, I agreed. 

Q When you speak of cash and accounts receivable 
and payable, did you. ve reference to the financial state- 
ment? 

ry This balance sheet is the one that we had been 


talking about througheut the day so it was in reZerence 
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to that and, as a matter of fact, that particular calculation 


that day would have given Tabet about $27,000 extra eee, 


Dut. += 
Q Did you talk about that? 
A We talked about that. I wasn’t particularly 


concerned about this because the business had been losing 
some $20,000 a month and I figured by the end of June they 
would lose another twenty so it would come pretty close. 

Q In fact that is revealed on the balance sheet 


which I believe is Exhibit 3. 


A The loss fact? 
Q Yes. 
A Yes, it shows returned earnings for the current 


year is a loss of $18,000. 

Q You recall discussing July 1 by this formula which 
you say Mr. Tabet wished to have that there would be an 
excess at May 21 of $27,000? 

A That is right. However, this was a deteriorating 
business. I felt we would probably come out closer to even 


by the end of June. 


Q You were not going to use ‘the May figures? 


A No, we were going to use the May figures for the 


corporation in the purchase and sales agreement because 


they were the only figures any of us had, 
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But the fact that it loked as if there was a $27,000 
excess to their favor did not particularly worry any of us 
because of the fact the business was losing money. 

Q Did you also discuss at that time, Mr.Hollyer, that 
if under current liabilities you took accounts payable and 
add them to the salaries, wages and other compensation and 
payroll taxes and payroll withholdings, that you would come 
out about even with cash and receivables? 


A Ne, that relationship while it probably mathemati- 


cally is true didn't come to my attention until Burton brought 


it to my attention I believe in August after the closing. 

Q So you are clear that at this meeting on July 1 
you and Mr. Tabet talked about the accounts payable as shown 
on Exhibit 3? 

A That is correct. Because any other way that would 
have meant that I would have gotten on the plane that night 
without having negotiated my full $600,000 worth and that 
I knew, that I was sure of. 

Q Wha* happened after July 1? 

A After July 1 I came back to New York. The next 
morning I talked to Hughes Burton on‘the phone, reviewed 
the agreement that we had made. I had just prior to that 
talked with Exnie Lorch who was our generai counsel about 


whether or not we could do a purchase and sajes agreement 
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quickly and he said we could. 

Q Why did you want to do it quickly? 

A The main reason was that Hughes Burton wanted to 
get possession of the business at the earliest possible 
moment because he was concerned that if some of the employees 
up there learned of this before they came under his direct 

mtrol, that they might remove drawings from the files or 
create some other mischief and he wanted to get his, I guess 
his hands on it very quickly. 

Also, it was a deteriorating business. The sooner he 
got his hands on it the sooner he could get tc work on it. 

We, of course, took the position that we couldn't have 
anyhody up there unless we had a firm, signed agreement so 
when I talked with Hudhes on the phone the morning after I 
came back, we agreed that we would meet in New York the 
following Tuesday to review the purchase and sales agreement 


and all the-other documentation, hoping to achieve a closing 


by Wednesday and we would not bother with any preliminary 


agreement at all, go direct to closing. 

Q Up to this time, Mr. Hollyer, had Mr. Tabet or 
Mr. Burton asked you for any financial information about 
Palmer? 

A They asked specific questions many times. However, 


I answered all of them. 
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Q Did they ask you for any written financial informa- 


A Well, they wanted a copy of the balance sheets and 
statements of earnings which I gave them. 
Q That again you have reference to Exhibit 3 which 


you gave them? 


~ 


A This principally, yes. We had an earlier one too, 
the ones from the prior year. We furnished, as far as I 
know, we furnished everything tint asked for. 

Q oe they ask for an opportunity to inspect the 
books and records of Palmer? 

A No. 

Q What happened after your telephone conversation 
with Mr. Burton July 2nd? 

A I talked with Mr. Lorch again and he proceeded 
to draw up the documents. 

The diet teas was the following Tuesday when Ilughes 
Burton and Vince Mastracco met with Ernie Lorch, myself at 
the Olwine, Connelly office to finalize our agreement on all 
the pieces of paper, these exhibits and the notes and every- 
thing. 

Q You mean Exhibits 1, 2 and 3? 

A 1 ina 2, finalize on those particularly and also 


the notes. 
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2 And we met for several hours, I would say from maybe 


10:00 or 11:00 in the morning until shortly past lunch and 


reviewed the documents. There were certain changes which 


were asked for on both sides and they were incorporated. 


6 Q Were there changes requested by Mr. Mastracco or 


Mr. Burton and were they made? 


8 A There was one in the notes that I remember. The 


9 last two would not be discountable. That was put in. There 


was also an exclusion on the insurance requirement, small 
things basically. 


Q 


In other words there were changes they requested 


which were made? 


A 


Yes. 


Mr. Hollyer, I would like to refer you to Behibte- i, 


Yes. 


Again paragraph 2.3 of the contract but it continue 


onto page 4. 


I would like to refer you to the sentence about 
the middle of the page on page 4 which says: 
"In the event that the cash in accounts receivable of 
Palmer Electyr‘'c Company do not equa or exceed the accounts 
payable of Palmer as of June 30, 1971, then the difference 
between the accounts payable of Palmer and the cash in 


accounts receivable of Palmer at such date shall be d.:ducted 
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from the princial amount due under the notes in inverse order 
of their maturity.” 

Is that the clau8Se which embodies the discussion you 
just described for us? 

A Yes, the guarantee. 

Q That Mr. Tabet wanted to have? 

A Yes. 

Q Was there any discussion on June 6 about 
clause? 

A Yes, we talked about the clause -- 

THE COURT: June 6? 

MRS. KAYE: I am sorry, July 6. 

Yes, because it was important. 

Was it in the draft agreement which you say -- 

Yes, it was in the draft aqreement and I do not 
believe it was changed from the final agreement. 

Q Do you know whether or not it was changed? 

A I don't think it was. 

r@) What was the discussion that day, sir? 

A Well, it took place within the context of really 
Starting at the beginning of the agreement and going through 
every page together and we talked abovt this one in that it 
was the guarantee and to be sure we ail understood the same 


thing and went on to other items. 
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Q Was there any reason for the capital tetvee in 
quotes? 

A Yes. Both Mr. Lorch and I in all agreements whether 


this ore or any other whenever we get involved in quoting 
specific line items from a statement, we always do the 
capitalizing and quotes in order to avoid any questions of 
what someone means later. 

Q Were you referring to a specific line item when 


you used the word cash? 


A Yes. 

Q What line item s it? 

A The same cash line item as shown in Exhibit 3. 
Q Were vo. referring to a line item when you used 


accounts receivable with capital letters in quotes? 


A Yes. 
Q To what were you referring? 
A We were referring to the accounts receivable item 


on the statement of consolidated financial condition. 

Q That is Exhibit 3? 

A That is correct. 

Q When you usedithe words accounts payable in the 
agreement with capital letters and in quotes, to what were 
you referring? 


A The accounts payable line item on the second page 


LUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


& 


Hollyer - direct 


1 ards 
2 of our regular statement of financial condition. 
3 Q Was this fact discussed that you were referring to° 
4 line items? 
5 A Yes. 
6 Q Discussed at the July 6 meeting? 
7 A Yes it was. 
8 MRS. KAYE. I would like to mark for identification 
9 a draft of the agreement of July 1971. 
10 MR. COLEY: No objection. 
ll THE COURT: Thi.c is the draft of Exhibit 1? 
. MRS. KAYE: Yes, it is. 
xXx 13 [Plaintiff's Exhibit 5 received in Evidence] 
14 Q Mr. Hollyer, can yqu identify Exhibit 5? 
15 A Yes. Exhibit 5 is a copy, my personal copy, of 
16 the draft which was reviewed on July 6. 
7 Q I would like to refer you to page 4, Mr. Hollyer, 
is middle of the page. 
19 A Yes. 
20 Q Was there in fact any change from the draft to the 
21 final agreement in the clause we are discussing? 
22 A No, I show no change here. 
23 Q What is that squiggel off to the left of the docu- 
2A ment, what does it indicate to you? 
3 A That is the kind of mark that I make when I go 
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through a document, if I want to mark a place that I want 

to be sure that we cover it. There are a few other squiggels 
that appear just like that soe that is to be sure to emphasize 
something in the discussion. 

Q How were matters left on July 6 with Mr. Burton 
and Mr. Mastracco? 

A The matters on July 6 were left that we would do 
two different sets of things, that Mr. Burton and Mr. Mastrac 
would go back to Norfolk to get their necessary corporate 
resolutions in order and obtain a cashier's check for 
$300,000. 

That Mr. Lorch would have the documents retyped in- 
corporating the agreed upon changes and that we would intend 
gether again at the Olwine, Connelly office later in the day 
on the 7th with the idea that we would stay at it as long 
as we had to to have a closing that evening. 

Q What happened on the 7th? 

A On the 7th Mr. Mastracco and Mr. Burton came back 
to New York, there was lots of typing and we had an early 
dinner. Mr. Lorch stayed and worked on the documents and 
Mr. Mastracco and Mr.Burton and ! had dinner. 

Then we went over to the Olwine, Connelly office early 
in the evening and, at that point, all of the agreement 


documents, assumption of Liability and purchase and sales 
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was all spread out on the conference table and we began to 
review them, Mr. Mastracco going through each one and 

Mr. Burton participating with him from time to time and I 
took a look at the same situation with Ernie Lorch. 

At one point when we had got down to the balance sheet, 
the fact that we were lining out the extraneous material on 
the right-hand side and initialing it, I don't recall whether 
it was Mastracco or Burton asked about a line item and I 


don't recall which one it was, but at that point I sat down 


with him and went through what was on each of the line items 


in the balance sheet. 
fe) Are you referring to Exhibit 3 and you went down 
line by iine? 
Yes. 


Did you explain to them what was in the item called 


Yes. 
Do you recall what you told them, both Mr.Mastracco 
and Mr. Burton? 
A Yes. The cash is the checkbook balances. 
lieve three different bank accounts were in Boston. 
Q What did you tell them was the meaning of accounts 
receivable? 


A That was the total of all the accounts that 
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2 customers had with the company less a Small amount reserve 
3 for possible bad debts. 

4 Q What did you tell them of the meaning of accounts 
5 payable on Fxhibit 3? 

é A Accounts payable was what we owed to people for 

7 material and services that had been procured at Palmer. 

8 Q How did you know that, Mr. Hollyer? 

9 A I spent a lot of time at Palmer in 1970 and 1971. 
10 It was a problem spot for which I was responsible, working 
11 on the solution, and I, got a list of accounts payable items 
12 as part of our normal keeping trac’. of what they were doing. 
13 I wanted to be sure they weren't buying things they 

14 shouldn't be buying and, in addition to that, to set forth 
15 really what our cash flow requirement is going to be. 

16 Q You told them the accounts payable was goods and 
17 services? 

18 A Materials, goods, services. 

19 Q What did you say to them was this line item called 
20 salaries, wages and other compensation? 

21 A That we had an accrual account, we had in there 
a the accrued wages, salaries to the hourly people which, of 
23 course, varies because of what day of the week we cut it 

aA off at the end of the month. It had a variation with 

25 accruals in it. We talked about the payroll taxes and 
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2 payroll withholding. 
3 Q That is the next line item? 
- 4 ‘ A Yes, the normal arithmatical compucation made in 
5 accordance with the Federal tables. We got into all of 
ad 6° these items because, for example, taxes other than income 
7 taxes was one of the items that we kept because there was a 
8 |i‘ Massachusetts franchise tax up there that Baldt had to pay 
9 because we were the corporate entity and we talked about 
10 accrued expenses. 
ll THE COURT: You kept that, it was not assumed? 
12 TIE WITNFSS: That was not assumed, that is correc*. 
13 THE COURT: I was wondering though, you have on 
14 May 31, you have payroll taxes, payroll withholdings which 
15 are almost tripled by June 30. 
16 THE WITNESS: Well, we investigated that pretty 
17 thoroughly, your Honor. What it amounts to is that this 
18 is a small business, we don't pay all of those monthly and 
19 it works out that there is a build-up, particularly in the 
20 withholding tax portion which is a high percentage, in other 
21 words, a normal fluctuation. 
oe One of the exhibits that we turned over to Tabet 
r 23 in the deposition was the computations of those amounts 
2 from the proper records. 
25 MRS. KAYE: I would like to offer a dccument, 
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of consolidated fir? al wzondition, Jure 30, 1970 


statement 


3 of Palmer Electric. 


COLEY: I have no objection. 


MR. 


A No, I did not. 


5 THE COURT: Received. 
XX 6 [Plaintiff's Exhibit 6 received in Evidence] 

7 Q Mr. Hollyer, is Exhibit 6 the document to which you 

8 have just made reference where the items of payroll taxes 

9 and payroll withholdings are broken down? 

10 A Well, it is broken down on these in terms of what 

ll was retained by Bald’ «as: what things were kept by Palmer 
and what went to Tabet, * 28. 

13 Q When was th» June 30, 1971 financial statement of 
Palmer prepared? 

15 A In the miAdle of July. 

16 THE COURT: That is Exhibit 6? 

7 THE WITNESS: Yes, sir. 

18 Q So that at the time the agreement was signed you 

19 did not have that financial statement? 

20 A No. 

at Q Did you yourself have the results? 


Q Of the operation? 


A No, it takes longer than that to close the books 


and come up with even a preliminary set of numbers. 
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Q At the time the agreement was sign<d did you not 
know what the amounts were for accounts payable on June 30, 
1971? 

A No, I did not. 

Q After you and Mr. Burton and Mr. Mastracco reviewed 
line by line the balance sheet which is Exhibit No.3, was 
it then that the initials were placed on it? 

A Yes. 

Q Then what happened? 

A Then we completed the closing, the signing of the 
remainder of the documents, transfer of the checks and we 
all adjourned and went to bed, it being about midnight at 
that point. 

Q Mr. Hollyer, I would like to refer you again to 
the agreement which is marked as Exhibit l. 

Yes. 

The paragraph 9.5 which is on page 14. 

Yes. 

About in the middle of that paragraph it says: 

“In addition neither seller nor the company will make 
Or have made any representations, covenants or guarantees 
about the business assets and liabilities being acquired 
by the company hereunder except as to the extent specified 


contained herein and this company hereby represents and 
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warrants it is fully aware of the business condition and 
operations including financial condition of Palmer." Was that 
discussed at the July 7 meeting? 

A Yes, it was. It was discussed first at the July 6 
meetaag but v> did discuss it in going through the items be- 
cause, number one, it is a normal part of a ER TG and 
as I recall, provided no problem to either side. 

It also came up in connection with the fact there was 
not time to compiy fully with the question of the Bulk Sales 
Act in Massachusetts and I remember we talked about this 
within this context. 

Q Did you talk about the representations that the 
company that mentions Tabot in this agreement represents 
and warrants it is fully aware of the business conditions 
and operations of Palmer? 

A Yes. One cf the reasons I remember something about 
that is that they said it a number of times in the negotia-~ 
tions because Palmer was a competitor, and they knew more 


about that business than I did. I must confess they were 


probably correct in some respects. 


Q The first sentence in the paragraph 9.5 reads: 
"This agreement is the entire agreement between the 
parties.” Was that also a subject of discussion? 


A I really can't recall whether we segregeted this 
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2 one sentence act.ually. 
3 Q Do you remember on July 7 going through this agree- 
‘ 4 ment? 
5 A Yes. 
e (@) Do you remember also Mr. Burton going through the 
7 agreement before it was signed? 
8 A Yes. He and Mr. Mastracco went through each one 
3 of t:2 documents the night of the closing. 
10 Q Up to the time of the closing, Mr. Hollyer, did 
ll Tabet, the company, request any additional financial informa- 
12 tion from you? 
13 A No. 
14 Q About Palmer? 
15 A No. 
16 Q Did they ask any questions of you that you left 
W7 unanswered? 
18 A I don't believe so. They asked a lot of questions 
19 but I think I found the answers to what they were looking for.’ 
20 Q ‘I would like ‘ie refer bick to the June 30 balance 
21 sheet. We now have two of those marked in evidence. 
os A Yes. 
A) Q One of those I believe is appended to the letter 
2A from Mr. Benedict dated July 22, 1971 which was marked as 
25 Exhibit 4 and the second one has been marked as Exhil:it 6. 
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Why are there two documents, Mr. Hollyer? 


There are two documents -- first of all the one 


A 


attached to Exhibit 4, the letter, is a copy of the document 


as it is normally prepared by our accounting people. 


THE COURT: Just rounded out? 


7 THE WITNESS: Yes, we do it to full thousand 
dollars. 
9 A The one marked Exhibit 6 was not prepared at Palmer, 
it was prepared in New York City and was prepared for the 
purposes of specifically segregating items down to the last 


penny so that the accounting personnel in both companies 


entries rather than just deal with thes 


could make the acut 


rounded thousands. 


15 QO Looking at the financial statement, Exhibit 4, did 
16 the cash and receivables of June 30 in fact exceed the pay~ 
17 ables? 
18 A There was a very ciose balance, I think within a 
19 thousand dollars. 
20 Q Was there any right to a setoff then by Tabet? 
21 A No. 
22 Q lias Tabet paid the full contract price? 
23 A No, they paid the first five of the notes although 
2A the latter ones were paid late and after considerable 
25 expediting by telephone to obtain payment. The last three 
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were repudiated, they were not paid on time. 

MRS. KAYE: Before you go further I would like to - 
mark as the next exhibit the Tabet Manufacturing Company 
senior note due November 15, 1972. 

MR. COLEY: No objection 

THE COURT: Received. 

[Plaintiff's Exhibit 7 received in Evidence] 

Q Mr. Hollyer, is this the sixth note you just 
referred to? 

A Yes. 

9) I notice that page 1 of the note is stamped 
Chemical Bank paid November 15, 1972. Was this note paid 
by Tabet? 

A No. The reason for that stamp which actually is > 
an error by the Chemical Bank, was because this note and 
the prior one had been discounted at the Chemical Bank and 
the little slip of paper that constitutes the rest of the 
exhibit -- 

Q The front? 

A The little piece on the front is where Chemical 
charged us the $15,525 and then marked it paid because in 
their eyes it was although the original document had not been. 


MRS. KAY&: I would like to mark as the next exhibit 


the Tabet Manufecturing senior note due February 15, 1973. 
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MR. COLEY: No objection. 
THE COURT: Received. 
[Plaintiff's Exhibit 8 received in Evidence] 
¢) Can you identify Exhibit 8, Mr. Hollyer? 
A yes. Exhibit 8 is one of the series of notes, the 


one aue February 15, 1973. 


@] Was that paid by Tabet? 
A No, it was not. 
Q I nute on page 2 or this exhibit the sentence 


"This note is nonnegotiable and subject to setoff as provided 


for in said agreement." 


A Yes. 

Q I do not see the same sentence in the preceding 
exhibit. 

A The reason for that, one of the things that 


Mr. Mastracco asked for in thig meeting where we were review- 
ing the draft was that the last two notes, those which would 
be involved in a setoff, not be assignable or discountable 
so if there were setoffs there would be no third party such 
a» a bank involved and we incorporated that provision and 
that is why you see it there. 

Q In other words it was only the last two notes 
thet were subject to a setoff if that was appropriate? 


A Yes. 
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MRS. KAYE: I would like to mark as the next exhibit 
3 the Tabet Manufacturing Company senior note due May 15, 1973. 
4 MR. COLEY: ‘No objection. 


Received. 


THE COURT: 


[Plaintiff's Exhibit 9 received in Fvidence] 


7 (a) What is Exhibit 9, Mr. Hollyer? 


8 A This is the last of the nc*2s due on May 15, 1973. 
It was not paid. 


10 Q Have you asked Tabet for payment of the last three 


notes? 


12 A Yes. We asked for payment on them. We asked our 


attorneys to write to them and demand payment. 


14 We received a check from their attorney, a Tabet check 


from their attorney, for $5,000-something marked "Payment 
in full" which, of course, we could not accept and did not 


cash. 


18 (a) How muci: do they owe you, sir? 


19 A $46,700-something, three times $15,625 plus the 


interest. 


MRS. KAYE: I would like to mark as the next two 


exhibits first a letter of December 11 from Mr. Lorch to 
Michael Tabet and second a letter of December 28 from 


Mr. Loxch to Michael Tabet. 


ze &£§ BS RB 


MR. COLEY: No objection. 
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THE COURT: Received. 
[Plaintiff's Exhibits 10 and 11 received in 
Evidence] 


Q Are these the letters to which you referred as 


letters that were written by your attorneys? 


A Yes, those are the letters. 


Q After those letters and since the letters have 
you received any payment from Tabet? 

A No. 

Q Mr. Hollyer, I wonder if we might refer bac: to the 
May 31 balance sheet and compare it to the June 30, 1971 
balance sheet in the three items which we are here today to 
talk about, which is cash, accounts receivable and accounts 
payable and I wonder if you can tell me as to each of those 
if the difference was unusual or out of the ordinary course 
of business? 

A All right. I will just touch on the principal ones. 

The cash remained basically unchanged for the simple 
reason that was the balance that we kept up there. 

The accounts receivable wen: from a net amount at the 
end of May of $103 to a net amount at the end of June of 
ninety-eight, which is to all intents and purposes the same 
number in a business of this size, very, very close. 


And going to the ~-- I don't think there is any necessity 
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of going into the inventories. 


jw 


Q No, let's stick with the items in issue. 


A The accounts payable went to one hundred seventeen 


q 
> 


at the end of June as opposed to ninety-eight thousand at 


the end of May. -Now, that is not unusual in this type of 
business for several reasons. 


Palmer made products in groups. They would make a dozen 


of something and twenty-six of another product and their in- 
put of materials and their shipments followed a somewhat 
irregular pattern and they would get a lot of materials in 
for a job, principally these big brass boxes and electrical 
components that would push the payables up and after they 


built the products there would be a corresponding large 


amount passing through the accounts receivable. So the 
va-iations of this type are quite normal. 
Do you want to go on to the next item, taxes? 
18 | Q Salaries, wages and other compensation. 

19 A The compensation went from twenty to twenty-one 
which is again minimal. 


Payroll taxes and payroll withholdings went up because 


they were due shortly aft.er the June 30 statement. You 


accumulate these in those periods. 


Taxes other than income taxes went up but again, this 


was merely the reflection of thos 


:assing through the 
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normal train of events and we keep those anyway. 

The other accrued expenses went down $10,000. Again, 
the normal trend of the business. 

The negative balance in the Federal income taxes in- 
creased froi eighty to ninety-four as a result of the fact 
that we had a loss in that month. 

The state income tax in Massachusetts, while they call 
it an income tax is reilly a franchise tax and it went up 
for another month's tax requirement to $13,000. 

The current portion of the long term debt stays the 
same for the next twelve payments and that is the mortgage 
on the builaing and we kept it. 

The current liability column switches from one hundred 
thirty-five to one hundred forty-four for a net of $9,000 
which is not inconsistent in a business of this size. 

Q Mr. Hollyer, referring back to Exhibit 1, which is 
the basic agreement here, does the word accounts payable 


appear anywhere else in this agreement other than in the one 


place we have been discussing this morning? 


A I am looking because this goes back a year. No, 
we don't show it anywhere else. 

Q Now goto the words Palmer liabilities, 2.3. Was 
there any particular discussion about what the Palmer 


lianpilities meant? 
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A Well, there was quite a lot of discussion because 
we worked quite hard to write paragraph 2.2 which deals 
with the carving out of the liabilities which we had agreed 
to retain, so there was a lot of discussion about what these 
were and that is one of the sections also which was changed 
between the draft and the final document as we worked out the 
definition of liabilities. 

Q What were the Plamer liabilities as -hey were 
agreed to? 

A They agreed to accept the Palmer liabilities except 
for the ones that we said we would keep in the previous 
section. 

Q What were those? 


A Well, going back to the balance sheet for a moment, 


we said that, again sticking within the context of this, we 


said that we would keep the Federal, state and local taxes, 
the intercompany account which is down at the bottom, pension 
and profit sharing and health insurance, we kept that. 

In terms of what they accepted and took would be the 
accounts payable of salaries, wages and other compensation, 
payroll taxes and payroll withholdings. That is basically 
it except for a few of the accrued expenses, the bulk of the 
accrued expenses we retained. 


0 They assumed -- 
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The remainder is apparently what is in the balance 
Q I notice, Mr. Hollyer, in the assumption of liabilit 
agreement, Exhibit 2, at the top of page 3, Tabet was assum- 


ing obligations including .\ligations to Palmer employees. 


Was there any particular ciscussion about this? 


A Well, yes, because we had at that time of the 
closing some fifty-seven or fifty-eight employees up there 
who were on the payroll and who would have to be paid and 
who had their vacation time coming -- this was the first week 
in July and vacations came up there normally and were taken 
I believe in the latter part of July. 


Did you specifically recall having talked about 


Yes. 
With whom? 
A We talked about it with Mr. Mastracco and 
Mr. Burton in our meeting when we worked out the wording, 
th: elationship between this paragraph here and the one that 
I referred to a moment ago, that paragraph 2.2 in the other 
agreement. 
Q Do you also recall pointing out to Mr. Burton and 
Mr. Mastracco that accrued vacation was contained within 


the line item salaries, wages and other compensation, which 
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was on Exhibit 3? 

A Yes,- because one of the questions that naturally 
came up, and the way we got. this phrase is what other kinds 
of compensation were there. The big other compensation is 
vacations. 

MRS. KAYE: I have no further questions as this 
time. 

THE COURT: We will take a short recess. 

[Recess] 


MR. COLEY: Your Honor, if I may, I would like to 


introduce in evidence the affidavit of Mr. Hollyer that was 


Originally filed in the Supreme Court, State of New York in 
lieu of a complaint and after the case was removed it was 
subsequently the pleading in this proceeding. 

It is my understanding that that is probably a 
pleading and it is already in evidence. 

THE COURT: I think so. The more I thin’ about it, 
I think any decision here will have to be a decisiun on a 
motion for summary judgment. We have taken exhibits form 
both sides and both sides have an opportunity to examine 
witnesses as I understand it the only way this matter is 
presently before the Court is by way of a summary motion 
made in the Supreme Court and removed to this court. 


MR. COLEY: That is correct, I believe that is the 
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proceeding. 

THE COURT: As I understand it there is authority 
for that proposition and I am only concerned about what 
happens in the Clerk's office when thev don't find a complain 
and an answer. The disposition of the matter would be more 
difficult in the Clerk's office than it would be here. You 
can run into all sorts of problems to get a judgment entered. 

So I think that is the way we will have to proceed 
and so obviously Mr. Hollyer's affidavit as part of the 


papers that were removed from the State Court, are part of 


the record. | 


MR. COLEY: Fine. 

THE COURT: If you want to mark it separately as 
an exhibit that is all right with me. 

MR. COLEY: Why don't we do that just to keep 
the record clear. 

THE COURT: Mark it as Defendant's Exhibit A. 

MRS. KAYE: Your Honor, my understanding is that 
in the State Supreme Court an application had been made and 
the motion denied and that under the civil practice law that 
motion would have been treated as a complaint. 

THE COURT: But we have no such arrangement here 
and there is authority for removing that type of proceeding 


in the State Court to the Federal Court but we have no 
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independent provision for bringing on a motion for summary 
judgment in the Federal Court without there being some under« 
lying parers. 


MRS. KAYE: I am just a little confused about if 


you find an issue of material facts do we lose -- 


THE COURT: I am trying just this. All I am saying 
is that in form a motion for summary judgment was made in 
the Supreme Court and removed to this court and presents no 
problem. In this court there is jurisdiction. The motion 
was previously denied because there was a triable issue 
of fact. Those issues, it is tried on that basis and the 
judgment will be entered. 

MRS. KAYE: Thank you, your Honor. 

[Defendant's Exhibit A received in Evidence] 
CROSS-EXAMINATION 
BY MR. COLEY: 

Q Mr. Hollyer, I show you Defendant's Exhibit A. 
Is that your affidavit? 

A It appears to be, Mr. Coley. I can't make a 
complete verification. It looks like it. 

Q It is your signature that appears on the iast page, 
page 7, is that correct? 

A That is correct. 


Q I would like you to refer to Exhibit E of that 
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affidavit, Mr. Hollyer. 

A Exhibit E? ' . 

Q Yes. I believe that that is the balance sheet of 
Palmer dated May 31, 1971 a copy of which or an original of 
which has previously been marked as Plaintiff's Exhibit 3. 

A That is correct. 

Q I would like to refer you to the liabilities section 
of that exhiit. 

A Yes. 

Q You will notice in the corner, the upper right-hand 
side there appears to be initials. Do you know whose initials 
they are? 


A Those are my initials and Hughes Burton's initials. 


Q If you look over on the left-hand side of that 


page, next to the line item accounts payable, salaries, wages 
aad other compensation, payroll taxes and payroll withhold- 
ings -- 

A Yes. 

Q You see three check marks, is that correct? 

A It appears to be, yes. 

Q Below that there appears to be some numbers, a 6, 
a 3 and possibly -- I can't make out the first two, a zero 
and maybe an 857 and a decimal point, is that correct. 


A On the copy I have, lisoking at it it is legible. 
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There is something apparently there but I can't tell you 
what it is. 

Q Imve reference to page 3. 

A Right. 

Q And I refer to the liabilities page of that 
exhibit on the left-hand column. 

A Yes. 

Q Do yu see the check marks or any writing? 

A I see nothing to the left of the printed form. 

Q This particular Exhibit E, I take it it Originated 
from your counsel's office? 

I am not sure where or what copy they photocopied. 


Are there more than one of these that were initiale 


Yes, there were several copies that we initialed. 
If you look at Plaintiff's Fxhibit 3, in the upper 
right-hand corner under the bottom initials there appears 
to be a line, is that correct? 
A Yes, a mark of some type there. 
Q If you look back on Exhibit E of your affidavit, 
there doesn't appear to be such a line, is that correct? 
A Yes.: 
THE COURT: Under the initials? 


MR. COLEY: Yez, your Ilonor. 
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2 THE COURT: I don't see any line. I don't see 
3 any line on this.. 
4 MR. COLEY: That, is the original. Here is the 
5 line. 
6 THE COURT: This is a different copy. 
7 Q So it would appear these are two different documents? 
8 A Do you mean different copies of different documents 
9 I am not sure I understand what you mean. 
10 Q There are abviously Exhibit E as attached to your 
ll affidavit? 
12 A Yes. 
13 Q It has three check marks on the side? 
14 A Right. 
15 Q And not a line underneath the initials? 
16 A Yes. 
17 Q We don't have the original of that document but 
18 it would appear that the Plaintiff's Exhibit 3, which we do 
19 have an original of is not the original of the Exhibit 3, 
20 is that lisesi 
21 A No, there is one set of original documents. 
ee Q I understand that. 
23 THE COURT: But they were all the same. We are 
2A talking about one document which apparently had some check 


marks and which apparently had some figures and that was 
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a photostatic copy of that particular one and is part of 
Exhibit E to the affidavit of Mr. Hollyer contained in the 
motion for summary sebeiibbiis. 
Q Would I be safe in assuming that Exhibit 3 is not 

a Xerox copy of Plaintiff's Exhibit 3? 

MRS. KAYE: I object to that, your Honor. I don't 
think Exhibit 3 is a Xerox or a copy of anything. 

MR. COLEY: I didn't say that. I said Exhibit 3 
is obviously a Xerox copy of a document. 

THE COURT: Yes. 

MRS. “MAYE: Exhibit 3 is the original. 

MR. COLEY: Exhibit E is a Xerox copy attached to 
his affidavit. 

MRS. FAYE: That is correct. 

MR. COLEY: Exhibit 4, is that an original? I am 
asking this witness if Exhibit E to his affidavit is a 


Xerox copy of Plaintiff's Exhibit 3 which is an original. 


A I would have to answer you that I do not specifically 
know who Xeroxed that copy or which of the pieces of paper 
he used as the original when he did it. I don't know. 

@) Do you know where the original of Exhibit F to 
your affidavit might be? 

A I don't really know whether any of the copies of 


the material attached to the affidavit ever had one of the 
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originals, meaning originals from the closing. 

Q There obviously is a difference on the face of 
the two documents because one has check marks and the other 
one doesn't and one is a Xerox copy and the other is an 
original. 

Do you know where the original of this copy is? 

A No, I do not know. 


Exhibit E to your affidavit? 


No. 


Q Mr. Hollyer, do you know the origin of the ch*ck 


marks on Exhibit E to your affidavit? 
No. 

0) Have you ever seen the original of that with the 
check marks on it? 

A No -- let me say this. I may have seen it. I 
don't recall ever noticing there were things up in the corner 

Q I believe you testified that the agreement that 
was reached between you and Tabet was embodied in a purchase 
of assets agreement which is Plaintiff's Exhibit 1 and an 
assur otion of liabilities agreement, Plaintiff's Exhibit 2, 
anc certain exhibits and notes that were drawn up in connec- 
tion with those two documents, is that correct? 

A Yes. 


THE COURT: The promissory notes? 
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MR. COLEY: Yes. 

Q Isn't it true, sir, that Tabet never had any in- 
tention of running the Palmer division of Baldt as an 
operating entity in Massachusetts as you were operating it? 

THE COURT: I think he already testified to that. 
I don't know how he can testify to what their intention was 
unless they told him. They didn't intend to. 
THE WITNESS: They said that they did not intend 
to continue the operation up in the Boston area iidefinitely. 
That had to come out because we offered free use 
of the building for 120 days. 

Q Did Mr. Burton tell you that he intended to remove 

the equipment from that building and bring it to Norfolk? 


A Yes. 


Q Did he advise you as to whether he intended to 


bring any of the employees of that division down to Norfolk? 

A He said that he tho. jht he could use very few but 
in the final analysis he had competent employees in Norfolk 
to do the bulk of the work. 

Q Isn't it true that it was at your request that 
Tabet finally agreed to assume some of the liabilities of 
the Palmer division? 

A It was my negotiat.ng posture that we were only 


interested in selling basically the whole business except 
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for the small things that we could kee, ourselves, yes. 

Q Correspondingly, it was Mr. Burton's position 
that he only wanted to buy the assets of the company, is 
that correct? 

A Initially he was onlv interested in some of the 


assets, that is correct. 


Q But at some point he agreed on behalf of Tabet to 


assume some of the liabilities? 

A And to get most of the asse‘:, yes. 

Q I would like to refer you, sir, to Plaintiff's 
Exhibit 4 which is the June 30,1971 financial statement. 

A Yes. 

Q I notice that the liabilities and stockholders’ 
equities se.c.on of the balance sheet, which is page 2, is 
broken down into four columns. 

A Yes. 

Q Liabilities and stockholders' equity, total sold 
to Tabet, retained by Baldt. 

THE COURT: That is a different exhibit. 

A Are we on two different exhibits, Mr. Coley? 

THE COURT: 1 think you are talking of Exhibit 6. 

Q I am sorry, Exhibit 6, you are correct. 

THE CONMRT: All right. 


Q There are four columns there? 
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A Yes. 
Q The third one is sold to Tabet? 
A Right. 
Q Now, I notice that the liabilities sold to Tabet 


include the accounts payable, salaries, wages and other 


compensation? 
A Correct. 
Q Pay «°°1 taxes and payroll withholdings? 
A Correct. 
Q Other accrued expenses? 
A Assume a portion of other accrued expenses. 
r@] The figure is eight thousand five hundred ninety- 


five point seventy-eight cents? 

A Right. 

Q I notice all of those liabilities come under the 
heading of current liabilities? 

A Yes. 

Q I notice under the section about halfway down 
the page, long term debt and long term liabilities, none 
of those were sold to Tabet? 

A That is correct. 

Q All retained by Baldt? 

A That is correct. The only long term debt up there, 


Mr. Coley, is this $149,000 and was che balance of the 
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mortgage on the building which we retained. 

Q So you have previously testified that yu reached 
a figure of $425,000 in your negotiations in Norfolk with 
Mr. Burton and M~-. Tabet and yourself. 

Did Mr. Burton convey to you the fact that they. meaning 
Tabet, did not want to pay a nickle more than $425,000 for 
the assets they were purchasing? 

A He said he didn't want to pay Baldt more 
$425,000. 

Q He didn't say he didn't want to pay more 
$425,000? 

A No, because he knew that additional cash was going 
to have to be put into the business in addition to the 
$425,000 but Baldt would not get that cash. 

Q Did he at that time or Mr. Tabet at that time 
express their understanding that with respect to the 
May 30, 1971 balance sheet, which is Plaintiff's Exhibit 3, 
that with respect to the cash and net accounts receivable 
in the amount of $20,000 and $103,000 taken against three 
other line items on the liabilities section of the balance 
sheet, accounts payable, salaries, wages and other compen- 
sation and payroll taxes, roughly to use the expression 
we use, they washout against each other and that there is 


in fact only about a few, if you take that equation, 
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$2,000 in cash over the total of accounts payable, salaries, 
wages and other compensation and payroll taxes? 

A No. There is, as a matter of fact, if you look 
at that balance sheet, some of the items that are involved 
to arrive at that $135,000 don't even figure in. 

Q $135,000? 

A If you take the total current liabilities which 
is what I believe you say, that plus the cash and take out 
the local taxes, the accrued expense item of $51,000 in 
there, we don't even get into the question of what specific 


amounts were in the given ones. You would have to figure 


some of those in to arrive at a true balance to do it in 


that way. 
Q I don't think you quite answered my question. 
You may have expanded on it. 
Is it your testimony that you were not aware or 
Mr. Burton and Mr. Tabet did not express that eyuation to 
you in Norfolk? 
A They did not express it to me including liabilities 
Other than accounts payable. 
Q In that meeting in Norfolk did you ever ask 
Mr. Burton and Mr. Tabet what they meant by accounts payable? 
A Not as a specific question. But when we were 


having the discussion out of which the guarantee came it 
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was Mr. Tabet who said that his area of concern lay in the 
area as far as payables were concerned, of purchases of 
materials, wasn't really all that worried about services and 
this was all strictly accounts payable. 

Q In the term accounts payable, but the term you 
use was probably just payables? 

A Accounts payable was the term used. 

Q You just mentioned payables? 

A I might have used the term but we were talking in 
terms of he was specifically concerned about the purchase 
of materials and payment for those materials and it was out 
of that that the guarantee derived. 

(@) When you were testifying on direct before about 
this area you mentioned that Mr. Tabet was concerned principal- 
ly, that is your word, about the accounts payable. 

Am I led to believe that the word principally also 
conotes the fact he was worried about other payables? 

A No, his big other worry was the fact that he dis- 
trusted Mr. John Burke who at that point was the general 
manager up there and was concerned that Burke would do some- 
thing wrong or something along that line. He distrusted 
some of Mr. Burke's relationships with suppliers. I never 
found any basis for this distrust. 


Q Did Mr. Burton or Mr. Tabet ever express to you 
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why they were willing to assume certain of the liabilities 


of the Palmer division? 

A They were willing to assume some of the liabilities 
because we would agree to sell the business at such a low 
distress price unless we sold the package sep rating out, 
of course, the real estate, and pensions which we could deal 
with. We wouldn't entertain it any Other way. 

Q Isn't it true that it was a lot easier as far as 
bookkeeping goes for Baldt that if you were transferring 
the assets of the business of the Palmer division not to 
carry those liabilities on your books and carry them as a 
division of that corporation? 

A No, the bookkeeping I don't worry about. We can 
get the bookkeeping done. 

Q Wouldn't that have reflected a negative cash flow 
to a certain extent that would have been a net drain on 
Baldt if it had to pay those, liabilities after it transferred 
the Palmer division? 

A It would have meant we wouldn't have gotten the 
$425,000, that plus the $175,000 wouldn't have given me the 
$600,000 and that is one of the reasons I was sure of my 
understanding with them. 

THE COURT: Let's have a little lunch and come back 
at 2:00 o'clock. 
[Luncheon recess taken until 2:00 p.m.]} 
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H. HO L. & Y.-B. RR, resumed: 
MR. COLEY: I have no further cross-examination 
at this time. 
REDIRECT EXAMINATION 
BY MRS. KAYE: 
Q Mr. Hollyer, I would like to draw your attention 
to Exhibit A, and to Exhibit E thereto of your affidavit. 
A Right. 
9) Is the handwriting that appears on page 2 on the 
left-hand side, is that your handwriting, Mr. Hollyer? 
A No. 
Q Do you know whose it is? 
A No, I am sorry, I do noi. 
0) Did you assemble the exhibits which were annexed 
to pur affidavit? 
A No. 
Who did? 
They were assembled at the Olwine, Connelly, Chase 
office. 
Did you supply the exhibits to them? 


Yo. 
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redirect 

Q I would like to refer you back for a moment to 
Exhibit 3. 

A Yes. 

Q Do you have any doubt, Mr. Hollyer, that is the 
exhibit which was initialed on July 7, 1971 at the closing? 

A No, I do not. 

Q Was there any handwriting on page 2 on the left- 
hand side at the time that was initialed? 

A No. 

MRS. KAYE: Thank you. 
RECROSS~EXAMINATION 
BY MR. COLEY: 

Q Mr. Hollyer, were you aware whether or not there 
were more than one balance sheets of May 31, the sheets 
initialed? 

THE COURT: I think he testified earlier there 
were several. 

MR. COLEY: All right. 
REDIRECT EXAMINATION 
BY MRS. KAYE: 

Q Did any of them have handwriting on them? 

A No, I saw no handwriting on the documents. I am 
not a bear on writing on original documents so I am sure I 


would have noticed. 
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MPS. KAYE: Thank you. 

THE COURT: You are excused. 

[Witness excused] 

MRS. KAYE: That is the plaintiff's case. I would 
like to move at this time for judgment in our favor based 
onthe fact, your Honor, that there has been no ambiguity 
shown in the document. The contract is clear on its face 
in view of the integration clause and the as is clause which 
appears in the contract and we would ask your Iionor that no 
evidence be admitted that would alter, vary or contradict 
the document on that basis and that judgment be rendered in 
our favor. 

THE COURT: I will reserve decision on that. 

MRS. KAYE: Thank you, your Honor. 

THE COURT: Do you have any witnesses? 

MR. COLEY: I would like to call Mr. Hughes Burton. 
Hh U GH ES Di BURTON, called as a witness 

by the defendant, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. COLEY: 


Q Mr. Burton, by whom are you employed?’ 
A Tabet Manufacturing Company, Inc. 
Q What is your title or capacity? 
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Vice-president and general manager. 
How long have you held that position? 

A For approximately five years. 

Q Was that your position at the time you executed 
the purchase of assets and assumption of liabilities of 
Baldt Corporation? 

A Yes, it was. 

Q Did you participate in the negotiations that led 
to the signing of that agreement? 

A I did. 

Q) Was your participation on behalf or as a representa 
tive of the Tabet Corporation? 

A It was. 

Q When did you first become seriously interested in 
purchasing the assets of the Palmer division of Baldt 
Corporation? 

A It would be sometime approximately in April or 
May of 1971. 

@) What kindled that interest? 

A It was the price that the Baldt Corporation wanted 
for it. It had reached a level where we felt justified 
and we were willing to negotiate. 

(@) How did you see the Palmer division fitting in 


wit, your operation at Tabet? 
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2 A Tabet is an electronic and electrical manufacturing 
3 firm. At that time primarily more electronic than electrical 


and we were desirous of expanding our product line, bascially 


we were a small company and wanted to expard our product 
6 line somewhat. We were already making some of the products 
that the Palmer division of the Baldt Corporation made. 
We thought that it would be a good acquisition for us, 
provide us with some additional products and broadening our 
base a little bit. 


The purchase of the corporation or the Palmer Electric 


was reduced to a pretty elementary procedure in steps by 


Mr. Tabet our president and myself. There were only certain 
things that we were interested in and having never been in- 
volved in an acquistion before, we tried to maintain or to 
setup a value for the assets, certain assets of the company 


that we felt the price was justified. 


The main thing we were interested in would be the tool- 


ing, the materials to make the products they sold, their 


Their work in process and we gave a value, set 


inventory. 
a value for these things. 


Some of the information about inventory was provided 


us by Mr. Hollyer. We inquired about their finished inventor 


and were given a figure there. So we then set a price our- 


selves and it. was within reason or relatively close to what 
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Mr. Hollyer stated they were looking for for the business so 
we began negotiations. 

Q Did you at anytime ever sontemplate operating the 
Palmer division as a separate entity? 

A No, we did not. 

Q You never at anytime contemplated operating Palmer 
in Massachusetts? 

A Most definitely not. 

Q Can you describe at this time how Tabet was set up? 
Did it have any divisions? 

A It had no divisions, still doesn't have any. 

Q Any subsidiaries? 

No. 
It was one operating entity? 

A Exactly. 

Q The value that you were formulating in your own 
mind with respect to what you thought the Palmer division was 
worth, were you including in that any of the cash or accounts 
receivable or any of these so-called soft .ssets when you 
were making your decision to purchase the Palmer division? 


A No, we didn't. We had no interest in those at all. 


Q I take it from your testimony then that your 


interest was only in the machinery, the actual hardware and 


hard goods and the name of the company? 
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A That is co.rect. 

Q What finally made you decide that in addition to 
the hardware and machines that you would also acquire the 
receivables and the cash of the Palmer division? 

A It was simply at the request of Mr. Hollyer. 

Q Why did he make that request? 

A He stated at the time the request was made that it 
would be easier for him if those liabilities were paid or 
these liabilities were paid out of the Palmer division by 
us after we took it over, these liabilities being the account 
payable, the payroll and such things as that. 

Q How would you characterize the liabilities that 
you just referred to in your own mind? 

A Well, in this »~articular situation where there 
was an equation, a washout equation so to speak in the agree- 
ment, these accounts or items were referred to as accounts 
payable, these things that Tabet assumed the responsibility 
to pay. 

On the other hand we had accepted certain assets, curren 
assets that were to cancel these, to wash them out. So that 


in the end it would not cost Tabet anything to accept these 


liabilities., They would be washed out by the income from 


the receivables and cash supposedly on hand. 


It would not affect the purchase price. 
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Q Was it the intention after you had agreed to 
assume some of the liabilties of Palmer at Mr. Hollyer's 
request that the liabilities would be satisfied out of the 
current or soft assets of the Palmer division, that you 
really had no interest in at first when you were thinking 
about acquiring the company? 

A That is correct, 

MRS. KAYE: I will interpose an obection at this 
point, your Honor. As I stated before, we do retain our 
continuing objection to this extrinsic evidence but insofar 
as we are going to take extrinsic evidence could it be a 
discussion and communication rather than a formed or un- 
formed intention in his mind? 

THE COURT: Yes, I think we will have to discuss -- 
the objection is well taken. These intentions or under- 
standings weren't communicated. 

MR. COLEY: I intend to show they were communicated 

THE COURT: Then you can ask him. 

Q Were these intentions communicated by your to 
Mr. Hollyer? 

A Most definitely through the course of the negotia- 
tions. 

Q When were they first communicated to him? 


A Well, the first request on Mr. Hollyer's part that 
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we accept some liabilities of the company came during t ° 

last visit to Norfolk. The last negotiations where 

Mr. Mastracco, our counsel and I were in the office of 

Olwine, Connelly and it was requested that we assume certain 
other liabilities and, at that time, we accepted them reluc- 
tantly but this washout was « protection for us and it was 

a matter of accommodating Mr. Hollyer more than anything else. 

There was a payroll to be met and a matter of a few 
days after we took over and that had to be paid and we were 
going to have been up there and had control of the checkbooks 
and accounts of the company and it seemed logical and simple 
enough for us to pay so long as it didn!t cost us anything. 

Q Did you express to Mr. Hollyer that it was your 
intention that you were going to pay or going to commit only 
$425,000 to buy the assets of the Palmer division and no more? 

A This point was expounded by myself and by Mr. ‘Tabet 
and by our counsel. 

Q If I could, Mr. Burton, I would like to refer you 
to Plaintiff's Exhibit 1 and I would like you to refer to 
paragraph 2.3 of that agreement; specifically that portion 
of paragraph 2.3 that goes over onto the following page. 

A Page 4? 

Q Yes. 


A There is a sentence, the last sentence in that 
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paragraph which has already been read into the record. It 
begins “In the event cash" -- have you read that? 
A Okay, I have it. 
Q Is this the washout formula that you have heen 
eferring to? 


Thac is the formula, the equation that we derived, 


Do you know who actually drafted that sentence? 
The actual wording of the sentence was drafted by 
the Baldt attorneys. 

Q It is not your wording? 

A No. 

Q You did not supply any of that to them? 

A No. 

Q When you saw this particular sentence in the agree- 
ment, did you ask anyone when you were at Olwine, Connelly 
what this particular sentence meant? 

A Well, yes, but it was not a specific guestion. 


Mr. Hollyer asked that we accept the accounts payable and 


then during the course of the discussions in their attorney 


offices, while we were at the conference table discussing 
this agreement, there were certain references by their 
attorneys and Mr. Mastracco to other accounts that I had not 


heard spoke of and really no agreement, verbal aqreement 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7-4580 


'S7a 


1 ards Burton - direct 70 


between Mr. Hollyer and I and no mention of it. When these 


3 accounts, the names of these particular accounts which are 


line items on the halance sheet arose I asked the question 


5 why are we talking about these accou".ts, what are we spe- 


(tically talking about? 


I thought we were only talking about the trade accounts 


payable so to speak and that is when I raised the question 


and it was explained by our attorney what was included, 
10 what we were talking aLout and included in the agreement or 


11 the accounts payable portion of this equation. 


12 Q So the specifics of what was included in that 

é 13 weren't discussed by you at anytime prior to this meeting 
14 that you had at Olwine, Connelly? 
15 A Only one item was discussed and that was on an 
16 item on the balance sheet. 
17 Q During the negotiations in Norfold when you were 
18 discussing the possible acquisition with Mr. Hollyer, was 
19 this May 31 balance sheet of Baldt discussed? 
20 A It was there and it was mentioned but I wouldn't 
21 say it was discussed. 


As I mentioned previously, Mr. Tabet and I were only 


interested in certain fixed assets of the Palmer Company 


and this halance sheet didn't really mean anything. We 


wanted the machinery that we had seen, we wanted the 
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inventory that Mr. Hollyer furnished us and told us was on 
hand. We wanted the name and that was all we were interested 
in and the balance sheet didn't really relate any of that 
tO US. . 
Q Mr. Burton, I am going to show you Defendant's 
Exhibit A which is Mr. Hollyer's affidavit. I would like 
to refer you to Exhibit E, the second page of that exhibit 
which is the May 31 balance Sheet and the heading is "Liabil- 
ities and Stockholders Equity." 
A A})1 right. 
Q Do you see on your copy the three check marks that 
we were referring to this morning? 
A Yes, sir, I do. 
Q Do you know how those check marks got on the 
original of this copy? 


A Yes, Z do. 


MRS. KAYE: I object, I don't know what you mean 


by original of this copy. I don't see it before us. 


MR. COLEY: I would assume this »me from your 
office. 
MRS. KAYE: I am Sorry, I know of no original copy. 
THE COURT: . I will.take the evidence. 
Q Do you ‘iene ase these oiiak marks were placed 


On the original of that document? 
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A Yes, they were put there by our attorney, 
Mr. Mastracco. 

Q At what time? 

A In response to a question I mentioned previously 
and the explanation of this equation to me and specifically 
what was going to be included in it, because I heard the 
facts that we were going to be accepting -- 

THE COURT: Who did it? 
THE WITNESS: Our attorney Mr. Mastracco in the 
conference. 

Q Was whether these three items included in this 
equation discussed during that particular conference? 

A Yes, they were discussed and quite specifically 
because we even got into talking about dollars and this 
washout really did occur, using these numbers that we got a 
net amount of almost zero. 

9) Did anyone at that meeting raise any objection to 


including these three items in the formula? 


A No, it was a mutually agreed upon thing. 

Q Anyone question whether these were included in the 
formula? 

A Only myseif. ; » 

Q What was the response to your question? 

A Well, this was when these check marks were put on 
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the accounts and it was explained to me by our attorney that 
these items were included in this equation and that -- 

THE COURT: Was that at the meeting? 

THR WITNESS: The meeting in July, about July lst 
I believe. 

THE COURT: Before the document was signed? 

THE WITNESS: Yes, sir. 

THE COURT: I notice in the draft of July 6 there 
are quite a number of notations or changes. There is no 
change made with respect to this particular item and it seems 
to me it would have been a very simple matter to be a little 
more specific, just like there was further specification 
on 2.3 on another part of the contract. 

This was a matter that was important to both sides 
and apparently Mr. Hollyer made notations on the draft along- 
side of it with particular reference to the cash, accounts 
receivable and accounts payable and no change was made by 
anybody with respect to this. 

Q Mr. Burton, did you at the time you left that 
meeting, at the time you subsequently executed the agreement, 
was there any doubt in your mind there was any confusion 
over what the formula meant? 

A No. 


Q Was the formula discussed at length during any 
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A Very definitely. As I said, we didn't want to 
assume any liabilities, we had no reason to. There was no 
cause for us to accept them. 

We had agreed upon a ; :ice in Norfolk with Mr. Hollyer 
and this didn't include any liabilities. So there was no 
gain for Tabet to accept these liabilities and, as I said, 
the only reason we accepted them was just to accommodate 
him and I did it, agreed to do it because of this washout 
equation and this equation was discussed at length because 
I wanted to be sure that we were protected and I did not 
have to pay more than $425,000. That was the instructions 
I was given in finalizing these negotiations. 

Q At anytime did you have any feeling there was any 
confusion on the part of anyone in connect‘on with those 
negotiations? 

A Not by myself. 

MRS. KAYE: Objection. 

A Or Mr. Mastracco. 

Q Did Mr. Hollyer at anytime tell you what he felt 
that equation represented? 

A I think we all, at sometime during the negotiations, 
gave our interpretation of that equation, myself, 


Mr. Mastracco, Mr. Hollyer and the Baldt attorneys. 
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Q Do you know how many drafts of this agreement 
were prepared? 

A There were quite a few. There were several drafts 
of agreements -- 

Q Maybe you misunderstood. 

A Only one draft, revised one time and that was the 
final agreement. 

Q Approximately how long did the meeting last during 
which this agreement was drafted and put into final form? 

A We arrived in New York about 10:00 or 11:00 o'clock 
in the morning and I think we finished the revisions of the 
draft sometime shortly after lunch. 

Q SO you are talking about two, a two and a half 
hour period? 

A Certainly no more than that. 

Q Mr. Burton, there have been introduced this morning 
as Plaintiff's Exhibits 7, 8 and 9, three senior notes of 
Tabet Corporation. 

Were these the notes that were included as part of the 
consideration to be paid by Tabet to Baldt for the Palmer 
division? 

A The additonal $125,000 of notes to be paid, yes. 


Q As we have previously established this morning, 


the February 1973 note and the May 1973 note has a setoff 
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2 provision. 
3 A Right, done at the request of our attorney. 
4 Q Why was that done? 
5 A That was done as a protective measure for us in 
6 this equation. If it became necessary for Tabet to have to 
7 put funds into this equation to meet the liabilities, then 
8 there was some way we had to be repaid or had these funds 
9 repaid because it was in order to accommodate the washout 
10 so to speak and we really didn't want to do it because it 
ll meant we would have to put money into this equation and 
12 would not be able to get it back, so to speak, until the 
13 last two notes. 
14 But the reason it was only two notes, which would come 
15 to a sum of $30,000, was we felt that this would be a sum 
16 certainly that we wouldn't exceed in putting up funds. It 
17 proved ultimately that it was a little bit in excess of that. 
18 Q I want to refer again to Plaintiff's Exhibit 1, 
19 page 4, paragraph 2.3. 
20 A Yes, I have it. 
21 Q Again, I would like to draw your attention to the 
22 sentence that we have been discussing -- 
23 A "In the event?" 
2A Q Right. 
25 A Yes. 
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Q I would like to call your attention to the 
phrase of that sentence. 

There is no reference there to how many notes are going 
to be subject to the setoff, is there? 

A No. 

Q Did there come a time when you pursuant to the 
purchase of assets agreement received the June 30, 1971 
financial statement of the Palmer division? 

A Yes. 

Q I take it when you received it you reviewed the 
line items, the assets and liabilities? 

A Correct. 

Q Did you notice pursuant to your formula whether 
there was a washout of the assets and liabilities as you 
understood the agreement to be? 

A It was sometime much later that we received the 
June statement from Baldt and we had been deeply involved 
in the business, so to speak, and we had control of the 
records and checking accounts and we knew then there was not 
going to be a washout in our favor. 

We already had to put funds into this equation so we 
weren't surprised and didn't give a lot of attention to that 
June balance sheet because we already were aware of the 


Situation. 
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Q As a result of that formula did there come a time 


when you informed Baldt that you were taking the setoff on 
the notes? 

A Yes, we did. 

Q Pursuant to the formula that you derived you 
tendered what you felt to be final payiment pursuant to the 
terms of the agreement? 

A We did. 

THE COURT: When did you first notify them? 

THE WITNESS: I don't remember the specific date. 
There is a letter, I believe, that bears that date. Some- 
time I would imagine in early 1972, I believe. We didn't 
really notify them, our attorneys and accountants wrote a 
letter. 

Q I believe the agreement also provided that you 
were to have use and occupancy of that building to house 


the Palmer division? 


A Yes. 
Q What was the purpose? 
A We bought the materials and equipment that were 


in that building and we needed time to move some of them 
to Norfolk, to have some of them appraised and auctioned 
off and finally move the operation to Norfolk. 


But as I recall there was some sixteen truckloads of 
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material, forty thousand ton trailers so it took quite an 
extensive loading operation to move. 

Q You didn't operate the Palmer division? 

A No, not at all. The manufacturing operation was 
terminated almost ten or fifteen minutes after we walked 
into the building on July 7. 

Q One other question. Mr. Burton, when you saw the 
May 30, 1971 balance sheet, did you notice that the cash, 
the line item? on assets and accounts receivable as against 
the accounts payable, wages and salaries and other compen- 
sation, I believe the other item -- just a minute -- payroll 


taxes and withholdings, roughly netted out against each 


other? 
A I believe it does in several thousand dollars. 
9) I take it that -- because of this netting out did 


you then agree that you would assume the liabilities of 
the Palmer division that Mr. Hollyer requested that you 
assume? 

A Well, in actuality it netted out here but in the 
statement it netted out to zero but whether or not it did 
really is of no great consequence to us as it was an intent- 
ment to do it because it appeared to be almost zero but so 


long as we had that protection of that equation we probably 


would have done it anyway because we had agreed to pay 
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$425,000 for the business and we weren't willing to pay 
anything through paying liabilities and we didn't want 
them to cost us any money. 

Q Was that agreement, making a reference to the 
June 30, 1971 financial statement, did you have them in your 
possession at the time you negotiated this agreement with 
the Baldt Corporation? 

A June 302 No, we didn't. We didn't get those 
until much later. 

MR. COLEY: I have no further questions. 

CROSS-~EXAMINATION 


BY MRS. KAYE: 


Q Mr. Burton, is Mr. Tabet the president of Tabet 
Corporation? 

A Yes. 

Q Is he still alive? 

A Still active in the business. 

Q Is he in Norfolk? 

A Yes. 

Q Is Mr. Mastracco still your counsel? 

A Yes, he is. 

Q Is he still alive? 


A Yes, most definitely. 


Q Is he in Norfolk? 
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A Yes. 


Q In July 1971 did you employ any accountants in 


your business? 


A Yes, we did. 
Q Did they participate in this transaction? 
A In the negotiations? No m'am. 


MRS. KAYE: I would like to mark this as a 
plaintiff's exhibit. 
(Plaintiff's Exhibit 12> marked for Identification] 
MR. COLEY: No objection. 
THE COURT: Received. 
[Plaintiff's Exhibit 12 for Identification received 
in Evidence] 
Q Mr. Burton, can you identify Plaintiff's Fxhibit 12 
for Identification for us? 
A This is the computation made by our accounting 
firm in tlorfolk. It was given to me and given to 


Mr. Mastracco. 


Q But this sheet was prepared by your accountant? 
A Yes, it was. 
Q You have testified that you were just buying the 


hardware of Palmer? 
A That is right. 


@) You were also eliminating a competitor, weren't you? 
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A That is correct. 
Q Did you in fact keep any of the military qualified’ 


listings that Palmer had? 

A No, we didn't keep any of them. They had to be 
reaccomplished. 

The Governmer: or the Navy in this case does not allow 
you to retain hese qualifications once you close the busines 


down and move to a new location. 


Q Did you succeed to any contracts? 

A Yes, we did. 

Q Did you still use the Palmer name? 

A Yes. 

Q Was ‘° 3 well established name? 

A It was an old, well-known name, yes. 

Q Were you aware in July 1971 that Baldt was trying 


to sell Palmer to others? 
A Yes. 
Q Did you know in the spring of 1971 that Palmer 


was losing money? 


A We didn't know it for a fact, we assumed they were, 
yes. 

Q Why do you say you assumed? 

A Well, we were more or less involved in the same 


industry, the same trade channels and customers and the sane 
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people and we had heard rumors that they were having trouble 


and some of their shipyards were having trouble receiving 


materials from them. These were all in the form of rumors 


and we really had no facts to base that opinion on but it 


was known, at least it was our opinion. 


7 Q You knew wien you looked at the May 1971 balance 


sheet that Palmer had lost a great deal of money and was 


continuing to lose money, Jid you not? 


10 A Well, the statements said that but it is a very 


peculiar industry. It reaches very low ebbs sometimes and 


this is so closely tied to the shipbuilding industry and 
when shipbuilding is low the companies in this industry can 
lose money but so long as they maintain a good inventory 


and their name and stay in business, when these contracts 


are let again they can come back extremely strongly. So we 


really didn't -- .- was of no consequence to us really. 


18 Q Could you take a look at Exhibit 3, Mr. Burton, 


page 3. 


A Yes. 


@) You notice the size of the retained earnings? Can 
you read that into the record, please? 
A $325,000. 


+) Is there a profit? 


A 


No. 
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Q A $355,000 deficit? 

A I see $325,000 deficit. 

Q Was that on the prior year or the current year? 
A Prior yez.s. The current year is $81,000. 

Q A deficit? 

A Yes. 


(9) Do you notice under the debts the size of the 


10 A Yes. 

11 Q What was that? 

12 A $89,000 I believe. 

13 Q I think, Mr. Bu’ *on, it is $2,057,000 if TI might 

14 correct you. 

15 A I am not able to follow you very well. 

16 9) Page 2, long term debt. 

17 A $2,057,000, I see it. 

18 Q The assets on page l, the total assets? 

19 A Yes. 

20 0 What are they, just to complete this? 

21 A Total current assets were $834,070. Total net 

2 property land and equipment, $819,000. 

a Q In connection with the purchase of Palmer from Bald 
2A did you ask to inspect any of the books and records of Palmer 
25 A No, we didn't. 


9 intercompany debt that Palmer owed? 
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Q Because you felt your own knowledge of the company 
was adequate? 

A When we had had the opportunity to visit the 
company we saw the equipment that they had, Mr. Hollyer 
provided us with some of the work they had in process and 
an extensive list of inventory, finished inventory and that 
was basically the information we used and it wasn't necessary 
for us to look at the books. 

Q Did you read the contract before you put your 
name to it? 

A Yes, m'am,. 

9) Then I take it you did notice paragraph 9.5 that 
there was no representation or warranties about the business 
of Palmer, page 14 or the agreement? 

A Yes, I am sure I read it. 

Q As to the notorious 2.3, which appears on page 4, 
I take it you did notice that clause as well? 

A Yes, I did. 


Q And did you notice that the words were capitalized 


and quoted in the sentence beginning "In the event the 


"Cash" and "Accounts Receivable" exceed the "Accounts Pay- 
able" -- 
A Yes. 


Did you ask why those words we Capitalized? 
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A No, we didn't. 
Q I take it you also noticed that the words accounts’ 


payable appear nowhere else in this agreement? 


A Yes. 

Q Did you notice the reference to the May 31 balance 
sheet? 

A In the last sentence of the paragraph. 

Q Did you notice this sentence before you signed 


the agreement that says "Such accounts shall be maintained 
in a manner consistent with that employed in the preparation 
of the May 31, 1971 balance sheet?" 

Were there any changes made in this agreement, Fxhibit 1, 
at your request? 

A Yes. Some at my request and some at the suggestion 
of Mr. Mastracco, our counsel. 

Q Did you ever ask that a simple statement be in- 


serted to the effect that $425,000 was the maximum you were 


paying? 
A No, we didn't. 
Q Did you ever ask your attorney to ask such a state- 


ment be inserted? 
A No. We felt that it was covered in the agreement. 
Q You testified as to the forty ton trucks. What 


did it cost to dismantle, package and move Palmer from 
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ards Burton - cross 
Massachusetts to Virginia? 
A As I recall -- the exact figure I can't give you. ° 
Well, a ball park figure. 

A I would imagine it cost us somewhere in the 
neighborhood of -- including my travel and other people that 
had to go in -- including the legal expense or just the 
moving? 

Q Let's take both. 

A Probably put a $15,000 or $20,000 price tag on it. 
The trailers were $600 or $700 apiece. 

Q You knew at the time that you purchased this 
company that you were going to move it, dismantle it and 
move it? 

A Yes. 

Q Then you knew that you would have a cost over and 
above the $425,000? 

A Yes, but that was decided. 

Q You also asked for 120 days in which to pack up 
and move out? 

A Well, I don't believe we specifically asked for 
120 days. I don't think we asked for any specific number 
of days. 


That was the number of days that Mr. Hollyer and the 


attorneys offered and I believe Mr. Hollyer offered it and 
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we just accepted it. It seemed like a reasonable length 
of time and we figured we would be out by then. 

Q In that time period you had expenses? 

A Yes. 

Q You knew at the time you signed the agreement that 
you would have those expenses as well, did you not? 

A Yes. 

Q Did you know at the time you bought the company 
how much Baldt paid for it? 

A Ve had heard and I believe Mr. Hollyer told us 
approximately what was paid for it. 

Q When you stated a value of $425,000 on the assets 


which you defined as tools, inventory and such, did you also 


place a value on the name of Palmer? 


A No, we didn't. 

Q Placed a value on the contracts you would succeed 
to? 

A No. 

Q Did you place a value on the elimination of a 


competitor? 
A No. 
MRS. KAYE: I have no further questions. 
MR. COLEY: No redirect examination. 


TI: COURT: You are excused. 
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(Witness excused] 

MR. COLEY: Before we adjourn I think that as to 
damages counsel has reached an agreement and we would stipu- 
late a figure to your Honor so that the only issue really 
would be the interpretation of the agreement. 

THE COURT: I assume you want to submit some papers? 

MRS. KAYE: I renew my motion for judgment, your 
Honor. 

THE COURT: It is renewed and I will reserve until 
I see the papers but I have a much clearer picture now than 
before so all is not lost and you will want to submit the 
papers on this. 

MRS. KAYE: How long will it take us to get the 
transcript? 

THE COURT: Would you want three weeks to exchange 
and if you want to respond to the other advise me and I will 


be here all summer long. Get them into my chambers. 


®: 82s 
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BALDT CORPORATION, : 
Plaintiff, : 73 Civ. 661 (CHT) es 


-against- : 
: A-VCAS- ss 


TAZET MANUFACTURING CO., INC., : i 
Defendant. : OPINION 


EIalEY, J. 


a 


This action is brought by Baldt Corporation ("Baldt"), 
a Delaware corporation, to recover the principal and interest 
allegodly cue and owing on several-notes issued by Tabet 
Manufacturing Company, Inc. ("Tabet"), a Virginia corporation. 
On July 7, 1971, Baldt sold its Palmex Electric and Manufacture 
ing Division ("Palmer"), located in Saugus, Massachusetts, to 
Tabet, thereby giving rise to the obligations vanich are the 
subject of the controversy herein. This action, originall 
ccmnonceds in the Supxane Court of the State of New York thorough 
service ca Tabat ef s summons and motion for sumaary judement 
in Jieu of complaint pursuant to Section 3213 of the Nev Yor! 
Civil Practice Lay and Rules, was xcmoved by dofendant Tabat to 
the District Court for the Southern District of Now Yox!: on tha 
basis of diversity of citizenship, 28 U.S.C. § 1332. Theo casa 


was tried to the Court without a jury. 
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Baldt had acquired Palmer for approximately $2 million 
cash in October of 1959. Palmer is a manufacturer of shipboard 
electrical enclosures which are used to shield and protect elec~ 


trical comoonents from exposure to the elesents at sea. Tabet 


and Palmer were at that time the prime competitors in this field.” 


Tabet trrote to Baldt in April of 1970 evidencing an interest in 
the puxchase of Palmer, and preliminary negotiations followed. 
The: izectiations produced no immediate result. 

Palmer's business had been deteriorating steadily when, 
in the fall of 1970, Baldt made the corporate decision to sell 
Palmer to any buyer. Baldt originally sought to recoup its $2 
million investment, but realized that this was not possible ia 
light of the detoriorating state of the business of Palmor and 
subseducontly revalued the business at $600,000. ‘This rovalucd 
figure was made public early in 1971. 

The negotiations between Baldt and Tabet apvpear to have 
resumed on a serious note when Mr. James Hollycr, then Excecutivoa 
Yice President of Baldt, flew to Norfolk, Virginia on July +. 
1971, to meet with Mike Tabet, the President, and Hughes Burton, 
the Yice President and General Manager, of Tabet. Tabet was 
prizarily interested in purchasing the machinery, equipment, and 


inventory of Palmer, as if had no intention of continuing the 


puslaess ja Wassachusetrs. The parties concluded a tentative 


Purchase and Sales Agreement ("Agreement") on this date ac a 
pxiea of $425,000, with Baldt to retain the land and buildings. 
The Agreement specified a $300,000 cash payment, with the balance 
of $125,000 to be paid in eight notes of $15,625 each. 

Baldt was umvilling to dispose of Palmer's assets alone. 
Therefore, the Agreement iacludcd a provision fox the assumption 
by Tabet of ceztain liabilities of Palmer. The Agrecment had 
beca negotiated in Light of the May 31, 1971 balance sheat of 
Painer, but was to be based on tie June 30, 1971 closing figures. 

relevant portion of the Agreemeat which exbodics thesa fca- 
S, Paragraph 2.3, reads as follows; 


"2.3 almer Assets 

Section 1 of this Agreement 

tics senecally deseribed in 
mont of Palms: and subject t 
agrocments and pursuant to tl LOFi9 REI 
will. be set £oxth on a’ kaiaz chase cL Painx: 

as at May 31, 1971, with such changes Bo igh {as 
shall occur siase a: 

corse of business, and the Gallas ¢ . 

for, assiga and deliver to the Coman 7 [Takat}, ax 
tho Conpany chall purchase, acauiza and acenns cll 

o£ such assets as the sama shall exist cn tha Closing 
Date other than the oxprassly e::2bedied assais ani 
suall assuz2 all of such Aiabllitics as the sana 
shall exist on the Closing Data othor than that one 
pzcsnly exsejuds sd lfabilicics. ia the evant that tha 
Cash® and ‘Accounts Receivable’ of Palmar trans- 
fewecd to the Company do not equal or e.:cead.tir2 
"Accounts Payanle’ of Pals:ze as at Jura 30, 1971, 
then the difxerence betveca the *‘Accornzs Payadia! 
of Palmer and the ‘Cash’ and ‘Accounts Reece ivablat 

of Palmer as at such date shall be daducted frou cha 
princi pal amount due uadex the Note 23 in invors2 ordé-=> 
of theles maturity. Such accou: shall be maintained 
in a manner consistent with that cuploye od tn tha pron 
paraticn of the May 31, 1971 balance sleet. 2/ 
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‘fhe last two notes in the eight note series were wade subject 
to set-off as provided in the Agreement. They were also made 
nonenegotiable so that no third-party interest would be involved 
im the cvent of a set-off. 

The parties met subsequently on July 6, 1971, in New 
York. Pxesent at this meeting were Nx. Vincent Mastracco, 
Tabet's« counsel, Mr. Ernest H. Lorch, Baldt's counsel, Mr. 
Burton, and Mr. Hollyer. Various changes in the documents were 
requested and made. Paragraph 2.3 of the Agreement was dis- 


cussed at length and with apparent specificity, though no change 


was made in the Paragraph from the draft to er, final form. 


Various *ther provisions were also discussed. The meoting 
lasted cppxoximately two and one-half hours. At its conclusion, 
the partics retired for a final. review of the documents and for 
finalization of financing. | 

On July 7, the parties reconvened in New York to close 
the sale, Mr. Burton raised several questions concerning the 
various line entries on the May 31 balance sheet. Specifically, 
he wanted to have these entries broken dctm into their consitt- 
uent elements so that he might lnow the exact compositica of 
each. Mr. Hollyer explained these elements in some detail. 
Tne parties then reviewed and signed all documents and delivered 
the appropriate cash and notes. The sale was closed, as sched- 
uled, on July 7, 1971. 

The notes due on August 15, 1971, November 15, 1971, 
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thew 15, 1972, May 15, 1972, and August 15, 1972, were paid 
in full as was provided in the Agreenent and are not the subject 
of the controversy herein, Tabet, by letter dated November 15, 
1972, submitted a check in the amount of $5,538.02 to Baldt. 

This check was purported to be in full and final payment of the 
motes du2 on November 15, 1972, February 15, 1973, and March 15, 
1973." Tabet explained this action by noting a variety of pay- 
ments made on behalf of Baldt and attempted to ju tify the set- 
off by citing Paragraph 2.3. Tabet's reasoning, in essence, was 


that these paymeats were properly included within the tem 


"Accounts Payable” as used in Paragraph 2.3 and, as such, caused 


an excess of ‘Aecounts Payable” over "Cash" and “Accounts 
able”, thereby givang rise to the claimed set-off, Baldt 
tended that the charges did not fall within the bounds of 
term "Accounts Payable" as it was used in Paragraph 2.3. 

In response, Baldt's counsel, Mr. Lorch, urote to Tabet 
“on December 11, 1972, stating that Baldt ‘considered the purpor- 
ted set-off to be improper and considered the note due on ioven- 
ber 15, 1972, to be in default. Demand was made that tho daZault 
be cured within five business days and the acceleration clausa 
in the notes was cited. Finally, it was pointed out that tha 
note due on November 15, 1972 contained no provision for set-of=, 
as did the final two notes. In a follow-up letter, dated Decem- 
ber 23, 1972, Baldt's counsel noted that the default on the 


November 15, 1972 note had not been cured and declared the ra- 


ate 
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tusininy two uotes to be izmediately due aad owing in accordance 
with the tarms contained in each note. Demand was made for the 
payment of $46,375 plus interest within five business days. No 


payment wags received by Baldt and the instant action followed. 
issue - ° 


The sole issue before this Court is the interpre tation 


of the term "Accounts Payable" contained in Paragraph 2.3 of tha 


Agreement. Baldt alleges that the term refers only to the pre- 
cise line entry on the Palmer balance sheets of May 31, 1971 and 
june 30, 1971, labeled "Accounts Payable". Tabet, on the othor 
hand, alleges that the term refers to actual accounts payable or 
current liabilities assumed under the Agreement (Palmer Liabili- 
ties). Since the parties have stipulated as to damages, the 


determination of this issue will settle the controversy. 


Bald='s Allegations 


Paragraph 2.3 was drafted by Baldt and it is Baldt's 


i 


al 2gction that the use of quotation marks and capital lettors 


tee ee 


around the words "Cash", "Accounts Receivable", and "Accounts 


eee ee 


Payable" was intended expre sly for enphasis, to avoid arbiguity, 


and to alert any person reading the Agxeement that these terms 


er to the svecizic balance sheet line entries indicated, 


ald cites the anparent concurrence of the parties that the 


' 
i 
34 ~ | 
7 term "Cash" refers to the specific line entry on the Palmer : 
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balance sheet, as does the term "Accounts Receivable". Consis- 
tency, Baldt alleges, would dictate the same conclusion with 
regard to the term "Accounts Payable". Further evidence of this 
interpretation, Baldt maintains, can be seen from the fini2 | 
sentonce in Paragraph 2.3 which reads: “Such account: sali 
rajatained ia a manner consistent sake a employed in tha p: 


* 


paraiiion of the May 31 balance sheet.” Balde thea points i: 
the fact that the term “Accounts Payable" is ust vse] elsewk> 
ia any of the documents pertaining ta the transacttca. 

Baldt states that, from the first, if was 

sovalied price of $600,000 which it felt it bat to mooliza 

she sale of Palmer,’ , Baldt knew that Tabat did not Antosd to 
catvy on the operation of Palner in Massacky3axca and estimated 
trate it could realize $175,000 from tho sale of tha lend end 
buildings lecated at Savgus, Massachusetts. In order co svtoss 
£509,009 frcm tha sale, Baldt had to xealica $425,000 fren ts 
cal@ of the seraining assets of Palror. Since Tabet was ator 
of the original purchase price of $2 million paid by Balas fe: 
Palmer, Baldt reasons, Tabet must have clearly undoreited ag on 
the only way Baldt vould sell Palmer at this vastly raltesct 
price w15 to sell the cntire business, excluding only t> lend 
and buildings at Savgus. Thus, Tabet vould have to assoc Lin- 
bilitics as well as asscts. i 


Baldt alls- > 


The guarantee contained in Paragraph 2.3, 


arose out of © «2 Tebet's concern over three potential problcn 


= 


r2a3: (1) that cash coming into the business not be siphoned 

off; (2) that no unduc purchases of mater fals take place, thersby 
creating ‘excessive accounts payablo; and (3) that all accounts 
receivable remain in the operating unit. In Baldt' Ss view these 
were legitimate concerns, and it was out of these concerns that 
tia guarantce contained in gzaph 2.3 arose. To protect 
against unreasonable shifting in the balances of these accounts 
during the time span from May 31 to Juaze 30, Baldt provided ti2 
equation contained in.Paragraph 2.3 and added the set-off prcvie 
pie2s in the last two notes to back it up. The fact that thera 
was a $27,000 excess of ‘'Cash" and "Accoumts Receivable" ovor 
"Accounts Payable” at May 31 was of no concern, Balét maintains, 
since the continual downtrend in the business would be extpecte: 
fo consume this excess and perkaps more. th 

It is plaintiff Baldt's position that Mr. Hollyer de- 

tailed the constituent elements of each of the balance shect line 
“ catrics fox Tabet's representatives and, further, that Mr. Hollyor 
ansvered all questions and supplied «11 information request7d by 
Tabet. Specifically, Baldt contends that Mr. Hollyor evidenced 
the special attention which he gave to those itens in Paragzaph 
2.3 by a maxi on the draft waich was his way of reminding hin- 
self of mattcrs requiring special attention. Baldt concludes 
by stating that while many changes were made in the Agreement 


and while much discussion took placa with regard to Paragraph 2.3, 


that Paragraph was unchanged from draft to final form. 


ait 
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Yabot:'s Alteration 


Yabet maintains that it had no intention of continuing 
the business of Palmer in Massachusett Therefore, it had no 
nezed for the land and buildings of Palmer. Further, Tabet al- 
leces that it had no interest in the soft assets (the cash, ac- 
counts receivable, etc.) of Palmer, but was only interested in 
the hard assets (the machinery, equipment, and inventory). In 
fact, the only assets valued in arriving at the purchase price 
of $425,000 were the hard assets. Tabet felt that $425,000 was 
its upper limit--nb higher price could be justified in this in- 


stance. Tabot states that this was the top figure it was pre- 


pared to pay to “aldt, although it did envision other related 


expenscs. 

It is Tabet‘'s contention that the assumption of the soft 
assets and the liabilities of Palmer was agreed to purely as an 
accommodation to Baldt. As such, Tabet would not have acquiesced 
if it had felt that this accommodation was going to cost any- 
thing over and above the $425,000 purchase price, This possi-~ 
bility, Tabet maintains, was its greatest concer. 

It was Tabet's understanding that the term "Accounts 
Payable" as used in Paragraph 2.3 included the three current Lia- 
bility line entrics labeled "Accounts Payable", "Salaries, Wases 
and Other Compensation", and "Payroll faxes and Payroll Withhold- 


ings", Employing this interpretation of "Accounts Payable", the 


_o 
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euuation employed in Paragraph 2.3, based on the balance sheet 
of May 31, would result in a "Njashn-ouc" with "Cash" end "Accounts 
Receivable" roughly equal to "Accounts Payable". This inter- 
pretation, Tabet maintains, is fully consistent with its position 
thet this accormodation not add any cost to the purchase price; 


and the provision for set-off in the last two notes was added 


expressly to protect against Tabet being harmed by any fluctua- 


ion from this "wash-out" situation. Tabet deemed this reserve 
a of $31,250 to be adequate under these circumstances. Tabet cites 


i three cheek marks placed on a copy of the May 31 balance sheet 


by Mr. Mastracco 2s evidence that this interpretation was mutu- 
ally understood by the parties. These check marks were placed 


next to the three current liability Line entries whlle Mr. 


Mastracco was questioning Mr. Hollyer regarding the elements in- 
cluded in Paragraph 2.3. Tabet concludes by stating that it was 
bound by the $425,000 ceiling going. into the negotiation, and 
that it ould have been impossible to adhere to this ceiling if 
jt had becn forced to make additional outlays of cash as a ro~ 


sult cf this accommodation of Baldt. 


wm ee 
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Analysis 


Where the jurisdiction of this Court arises in diversity, 


the interprotation of the contract and the rights thereunder de- 
pend on state law. Merritt-Chaonan & Scott Corp. v. Public 


Utility Dist. No. 2, 237 F. Supp. 985 (S.D.N.Y. 1965). Here 


a 
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tac parties have validly stipulated that the law of the State 
of New York shall povern for all purposes in disputes arising 
under the Agreement. Meltzer v. Crescent Leascholds, Ltd., 315 
F. Supp. 142 (S.D.N.¥. 1970), aff'd, 442 F.2d 293 (2d.Cir, 1971); 
Bei. Heede, Inc. v. West India Machinery and Sunply C.., 272 F. 
Supp. 236 (S.D.N.Y. 1957). 

The Agreement herein has been reduced to a writing and 
contains a valid integration seem Thus extrinsic evidence 
would not normally be admitted to alter or vary the terms of the 
written instrument. Leumi-Financial Corp. v. Richter, 17 N.Y.2d 
166, 269 N.¥.S.2d 409, 216 N.E.2d 579 (1966); Sabo v. Polnan, 3 
N.¥.2d 155, 164 N.Y.S.2d 714, 143 N.E.2d 906 (1957). However, 
wnere an ambiguity is found to exist, parol evidence is 
ble to resolve the ambiguity. 

Inc., 309 F. Supp. 130 (8.0.0. 15 1969); Tramco Industries, Inc. 
v. !road Hollow Associates, 30 A.D.2d 522,.290 N.Y¥.8.2d 260 (ist 


Don't 1968), aff'd, 23 N.y.2d 841, 297° N.¥.S.2d uy” 245 W.E.2d 


403 (1969). In a previous opinion in this case” denying plain- 
tiff's motion for summary judgment, it was held that "the terms 
Accounts Payable’ and 'Palmer cacectane 9 tad are ambiguous and 
that a triable issue of fact enGe 2 Therefore, the admis- 
Sion of extrinsic evidence to cure this ambiguity is proper. 
The Purchase and Sales Acreement was prepared by the 
Raldt people, Mr. Hollycr testified that it was his practice 


to wse capital letters and quotation marks whenever he wanted to 


aes 


. indicate the quotation of specific line entries frem a statec- 


mant. Iie. Burton admittedly noticed tha capital letters ond 


quotaticn marks used in Paragraph 2.3, but raisod no quaction 


as to theiv usage. Nor did Me, Burton quostisa Fhe fact tc7t 


this vsag? and punctuation appears nowhere else in the Ccoin- 


chovgn once again ha acaitted hia avarszsss of this fcc. 


ace Bussey nookttes at trial that- Be g2s2.222. 653.2 0448 


scatert2 dn Paragravh 2.3 referring to th2 mriasenanen of nee 
councs, bus once again ha raised no gquintion wii rested to in. 


o 


Both plaiatizzé and defendant Sars Sh A222 CaS cs 


tacaz “Sach” and “Acccrnts Receivable" an used fn Paregssa 2.3 
tauneste? Cie epecitie corsaspeating Sis? anternn ol ts Sop Oe 


274 Gene 20 balance sheets... Absent ciifcaca tea “ht4 aeninns 
tsiutaney would demand that the torn “Ascornt:s Porcblal wlio 
jn.lieata tie corresponding balance shoat. 12na cakoy. Pah vi’s 
“mtoutica that the term "Accounts Payable” insintas ns avy 
“22 line cntzy “Accounts Payable”, but also tac Ain? estes1s 
Salaries, Wages acd Other Compensation” eax: Ray woll F [33 S83 
2a7ooll Witiyholdings” is not persuasive. Toes avola Sowa lina 
nsvies listed uder Cuvrent Liabilitins ca this. balesc3 chu... | 
Titra is no plausibla explanation nor ratlenale offore% to ote j 
p.ain way caly thesa three entries and ro cthors-ara ft. bo: ue ® | 
cluded unter the’ heading "Accoumts Payable". | 
This Court finds that Tabet was wall aware that Solssu 


was selling Palmer at a vastly reduced price. Also, implicic 


oe 


S purchase wa3 cha removal of a vrime competitor. The 


result of these factors wus the placemeni of Baldr in the posi-~ 


tion of strength in the negotiation. Simply stated, Baldt tras 
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position to sell as much or as little of the business as it 


in fact, force Tabet to assuma cortain ile- 
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bilitics. ‘This Court, however is not convinces that the cquaiion 
contained in Paragraph 2.3 derived from this bargaining situatica 


nox that Paragraph 2.3 was the manifestation of any "acecmmodaciien' 


by Tabet. To the contrary, Baldt'’s theory is much more eredibia 
in light of the facts disclosed. From the evidence presented 
this Court must conclude that Tabet was concerned about the 
shifting of funds and the undue purchase of materials pict. to 
the closing, and that the eauation found jn Paragraph 2 

set up to protect Tabet against this eventuality. Bote paztics 
were well acquainted with the deteriorating state of the bisile 
no3s of Palmer. Both parties kney or should have known that tha 
$27,000 excess of "Cash" and "Accounts Receivable" cover "A 
Payavdle" would be eroded, if not entirely consumed, as thea comm- 
trend in Palmer's business continued. The set-off provisions in 
the last two notes were merely an added protection in. casa tho 
damerend further accelerated. Any "acecrmodation" claimed by 
Tavat was actually the result of Baldt's suverior bargaining 


position and Baldt's insistence that liabilities, as well as 


a3Sets, be assumed, 


The conduct of the negotiations lends further weight to 


‘this interpret It is undisputed that Mr. Hollyer answered 


all questions posed by the Tabet people and complied fully with 


all of Tabet's requests for information. Both parties testificd 
that the decuments in question were discussed in detail and 
anges were incorporated into them. It is notable, 
however, that while all of the relevant dis 
Paragraph 2.3 took place prior to the signing of the Asrecment, 
thereby affording ample opportunity for amenément, tha Paragraph 
was not altered in any way frem draft to final form. Also not- 


able is the absence of any testimony that any amendment tas evan 
a . 
suciested. As the Court stated at trial: 
£t of July 6 there ar 
as or changes. There is no chaaze 
o this particular item [Paxasrapi 
to me it would have been a very 
Little more specific, just Lat 


cation on 2.3 on anotha: 


c= 


ni was By so 


. 
4 


"This was a matter that was important to both 
Sides and appazently Mr. Hollyer made notaticns on 
the dr2ft alonvside of it with particular refsrance 
to che cash, acecunts receivable and accounts pay- 
able and no change was mada by anyoody with respecte 
to this."13/ 


Mr. Hollyer testified that he made a 
£ the Agreezent next to Paragraph 2.3. 
indicating to himselz= that he 
Sure to cover an area with emyhasis in subsequent discussions. 
ore the Court, was subject to cross~eramination, 


and consequently his testimony must be given much weight. Mr. 


192a 


Burian, ou Cre other hand, testified that ilr. Mastracco iad 


plused check marks next to the three curr2at liability line 


items on the May 31 balance sheet which Labet contends were 
"Accounts Payable", Both o£ these marks--Hollyer's 
Mastracco's check mark--ar ce in themselves neither 

distinctive nor comunic ir. Hollyer was present to Give 


testimony regarding meaning of his mark. Mr. Mastzacco, 


while still alive still in the employ of Tabet, was not 
called to testify the meaning of his mark. Conse- 
must be given relatively little 
Finally, Burton testified thac $425,000 was the absolute 
mum that Tabet wa3 willin ng to pay for Palmer. This being 
» it would have been a matter of relative ease to insert 
a simple clause fixtng thi upper limit, yet this was not dona. 
In conclusion, ¢! Court is convinced that 
"Accounts Payable", a3 in Paragraph 2.3 of the 
refers to the current liabili y line entr7 also label "Accounts 
Payable" on the May'31 and June 30 balance sheets. The broader 
interpratation suzgzested by Tabet is without substantial force, 
S granted in favor of plaintif£é‘ 
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ulation and Order signed in this Court 
amount 


Dlus (2) $959.33 


nterest on the prin- 


2 ee ene o 


‘yal due from August 15, 1972 untilMoay 15, 1974, the last 

Caz. vo0n which di:utezest was computed, and (c) intarast on 

principal in the amount provided for in the notes from May 
S- 


1974 through the date judement is entered hercin. 


So ordered, 


New York, New York 


December 24, 1974 
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dle CORPORATION, 
PlojatiLf(y, 73 Civ. 661 (CUT) 
earcsinat- 
TASEY MANUPACIUZIUG CO., Lic., 


Defendant, 


Te te ee ee SER alte abinet dah Acie salald an diad oemeddetbribesaieds oui » 


FOOTHOTES 


"Q: At that tise, Mr, Hollyer, who was [sic] your 
largest competitors? 


A: the larges[t] competitor was Tabet Manufacturing, 


There was a company called Nelson thac competed 
to 2 somewhat lesser degree and also a company 


called Betts which went out of business rougnly 
in that period," 


2/ P1.'s Exh, 1, at 34, 


4/ The parties have asrecd tha 


3/ Te. at 33-34. 


The parties here discussed Paxagrach 9.5 of 
the Agreement, 


t interest is still due and ving 
on these notes in the azount oi $959.83. 


/ See Exh. B and Exh. C appended to Plaintiff's Notice of 
“otion for Suomsry Judement in Lieu of Complaint, 


f: Pleo Beh. Hee &: 


Z/ Pl." Exh. 1, at 4: 


"In the event that the ‘Cash' and 
of Palmer transferred to the Company do not equal or 
exceed the ‘Accounts Payable! of Palmer as at June 30, 
1971, then the difference batueen the ‘Accounts 'ay~ 
able! of Palizser and the ‘Cash’ and ‘Accounts Receive. 
able’ o£ Paluer as at such Cate shall be deducted fron 
tie principal anount due under the Notes in inverse 
order of their maturity," 


‘Accounts Receivable! 


_—~—— — 


I9Sa 


p1.’s Exh. 3: 

"Cash 20 
Accounts Receivable 103 
TZ3 

Accounts Payable 96 

Salaries, Wages and Other Cemmensation 20 

ad 

5 


2eS 


Payroll Ta and Payroll Withholdings 


; 


salt 


‘ss Ee, 2, 


Pl1.'s Exh. 16, Paragraph 9.9. 


Pl. at 14, Paragraph 9.5. 
Tabet Manufacturing Ceomoany. RCo s 


wp yee 


Baldt Corporation v. ac 
73 Civ. bol (S.Deile%., ziled June 2U, 


Id. at 6. 

Te. BE. F355 

"Tho cule in resvect of failure of a party to produce eral 
evier nee ig that such failure is a fact to b2 considozres 
in determining how much weight, if aay, should b2 given to 
the evidence taich he has produced." Reehil_v. Frag, 129 
Avo. Div. 563, 114 N.¥.S. 17 (2d Dep't 19us), sev'el ca 
other grounds, 197 N.Y. 64, 90 N.E. 340 (1510), °° 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BALDT CORPORATION, 


-against- : 73 Civ. 661 (CHT) 
TABET MANUFACTURING CO., INC., : l 


Defendant. 


This action having come on for trial before the 
Court, Honorable Charles H. Tenney, District Judge, pre- 
siding, and the issues having been duly tried and an 
Opinion and Order having duly been rendered, ; ‘ 
IT IS ORDERED, ADJUDGED AND DECREED that plain- 
tiff, Baldt Corporation, recover of defendant, Tabet Manu- | 
facturing Co., Inc., the sum of $42,397.25 plus interest, as 
set forth in the Stipulation and Order signed by this Court 
on July 29, 1974, the interest being (a) $959.83 as in- 
terest previously due, (b) $6,916.03 °>3 interest on the 
principal due from August 15, 1972 until May 15, 1974, 
(c) $1,623.33 as interest on the principal due from May wie 
1974 until November 15, 1974 and (da) interest on the prin- 
cipal in the amount provided for in the notes (1.e., one 
point above the "Ploating Prime Rate" for short-term prime 
commercial borrowing at Chemical Bank, New York, New York 
as computed on the day judgment is entered herein) from 
November 15, 1974 through the dite judgment is entered 
herein, and also recover its covts in this action. 


Dated: New York, New York 
January 30%" 1975 


’ 


are eee ee 28: pak, s lv t- Lin - ag ‘ 
AN Sees (abe 3 sa ate United States District/Judge 


UNITED STATES DISTRICT COURT 
"SOUTHERN DISTRICT OF NEW YORK 


BALDT CORPORATION, 73 Civ. 661 (CHT) 
| Plaintiff, 
| ~against- NOTICE OF APPEAL 


TABET MANUFACTURING CO. 


INC. , 


Defendant. 


PLEASE TAKE NOTICE that Tabet Manufacturing Co. 
defendant above named, hereby appeals to the United ¢ ates Court 
log Appeals for the Second Circuit from the final Judgment entered 
lhe this action on January 31, 1975, and please take further notice 


‘ the defendant hereby appeals from each and every part ox 


jsate Judgment. 


Dated: February 28, 1975 
| REAVIS «& McGRATH 


Chase Manhattan Plaza 
New York, New York 10005 
(212) 269-7600 


OLWINE, CONNELLY, CHASE 
O'DONNELL & WEYHER 

Attorneys for Plaintiff 

299 Park Avenue 

New York, New York 10017 


oye (1) COPY 


Service of three-(3>-coptes of the within 


ee TPO is hereby admitted 


we 


this yt, day of Ke 


